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Introduction
“Hoi nhap”, which in Vietnamese means “integration”, has become one of the most common words in Vietnam nowadays as the country is accelerating its economic integration into the regional system as well as the global system through various trade agreements. Integration into the world economy has become a vital strategy of the Government of Vietnam as the country gradually recognizes the importance of openness. Achievements during the last 18 years of renovation (Doi moi) process have shown that integration into the global economy has been a major driven force to accelerate the country’s economic growth sustainably. 

The country has been on the way to integrate step by step into regional and international systems. This process was marked by the fact that in 1995 Vietnam became an official member of the ASEAN, and 3 years later in 1998- an APEC member. At the same time, Vietnam has been preparing documents and conducting negotiation to join the WTO since 1995., The bilateral trade agreement with the US has already came into effect while under the ASEAN Free Trade Area (AFTA) tariffs on the vast majority of tariff lines (about 95 percent) on ASEAN imports were reduced to at most 20 percent by the start of 2003 with the aim of reaching 0-5% by 2006 for most tariff lines. In addition, Vietnam has been working intensively with the working parties as well as negotiating bilaterally with interested member countries as it bids to join the World Trade Organization (WTO) The Government of Vietnam on many occasions has reiterated its commitment to make all efforts to join the World Trade Organization (WTO) by 2005. 

Within the context of Vietnam's commitments to those trade agreements, agriculture is one of the most important areas where much attention has been given. By joining bilateral and multilateral trade agreements, Vietnam will commit itself to the provisions of those agreements and subject its agricultural sector to competition within the trade regulations. Consequently, the government’s policies, operations and even its organizational structure will be scrutinized by the world community as they have to be in line with rules and regulations set by WTO and other regional trading blocs. 
As a part of the Ministry of Agriculture and Rural Development’s (MARD) efforts to revise agriculture-related policies and regulations, this report aims to enhance the understanding of Vietnam’s policies in agriculture in order to identify specific Vietnam’s policies which may generate conflicts with requirements of various regional and multilateral trade agreements. The overall objective of this report is to recommend policy adjustments which will be consistent with Vietnam’s obligations to its trading partners and importantly at the same time to promote sustainable development of the country’s agricultural sector.

The first chapter of this report will provide an overall picture of Vietnam’s obligations under the ASEAN Free Trade Area as well as regulations of the World Trade Organization (WTO) related to agriculture. The second chapter describes Vietnam existing laws and regulations in agricultural sector and try to point out where potential conflicts may arise. The third chapter is dedicated to describe difficulties for acceding countries since the establishment of the WTO. The last chapter presents recommendations of policy and regulation adjustments at the national level to promote agriculture development in Vietnam and to be in line with the country’s commitments in trade agreements. 
chapter 1 - REGULATIONS OF REGIONAL AND MULTILATERAL TRADE AGREEMENTS ON AGRICULTURAL SECTOR
I. ATFA

In July 1995, Vietnam became an official member of the Association of South East Asian Nations (ASEAN). ASEAN so far is Viet Nam's most important regional forum for economic cooperation. The centre piece of ASEAN cooperation is ASEAN Free Trade Area (AFTA).  A key aim is to reduce import tariffs within AFTA to between 0 and 5 percent and to remove all other trade restrictions, especially non-tariff barriers, on virtually all commodities traded between ASEAN countries by the year 2003.

The key element of AFTA is a commitment to reduce tariffs on intra-regional trade under the Common Effective Preferential Tariff (CEPT) Scheme. The agreement to implement CEPT lays out the broad mechanism for phasing tariffs down to this target, identifying four categories of products:

· the Inclusion List (IL) includes products, whose tariffs have to be reduced to 0-5 percent by January 2003;

· The Temporary Exclusion List (TEL) consists of commodities temporarily exclusive from tariff reduction but gradually have to be put onto IL in five equal installments over the period of five years from 1 January 1996 to 1 January 2000 (from 1999 to 2003 for Viet Nam). Further more, in order to ensure an orderly tariff reduction program it has been agreed that tariff rates should be reduced at least once every three years following entry onto the Inclusion List;

· The Unprocessed Agricultural Products (UAPs) have been categorized into their own three groups: IL, TEL, and Sensitive List (SL). Duties of IL products are to be reduced to 0-5 percent by January 2003. TEL products are required to be transferred into the IL in equal yearly installments. The CEPT tariff target of 0-5 percent by 2003 (2006 for Viet Nam) will apply. Most UAPs on the Sensitive List are to be phased into the CEPT by 2010.  The precise phasing has still to be negotiated;

· The General Exception List (GEL) includes set of goods to be totally excluded from the tariff reduction exercise.

Another key characteristic of AFTA is that it is a comprehensive arrangement that addresses a range of trade issues in addition to tariffs. Among the more important commitments and areas of cooperation are: harmonization of tariff nomenclature; improvement of custom valuation; the elimination of non-tariff barriers; harmonization of product standards and mutual recognition of certification of products; liberalization of trade in services, the removal of restrictions on foreign exchange transactions affecting goods covered by the CEPT scheme and the creation of an open investment area.

In addition to the tariff reduction program, the removal of quantitative restriction (QRs) and non-tariff barriers (NTBs) are an important component of the CEPT scheme. The agreement requires that QRs on all products on the IL are eliminated immediately upon enjoyment of the concessions applicable to those products. All NTBs, including customs surcharges and technical restrictions are to be phased out on a gradual basis within a period of five years after the enjoyment of concessions applicable to those products. Customs surcharges and technical standards have been prioritized because of their prevalence within ASEAN. Customs surcharges are border charges additional to normal customs duty, maintained to provide revenue or extra protection for domestic industries. All customs surcharges affecting CEPT products were required to be removed by the end of 1996. Technical measures are those standards and regulations specifying product quality, safety, description, packaging, testing and labeling. They are required to be eliminated (or harmonized) no later than 2003.

II. wto
In July 1994, Viet Nam was granted observer status at the GATT, and in January 1995 it formally applied for WTO membership. Viet Nam’s participation in the WTO will constitute the cornerstone of its future trade policy development as it is entering the 21st century. Obviously, in return for the benefits of WTO membership and the greater access that members may provide for the acceding country’s exporters (if not immediately then in subsequent rounds of negotiations), joining the WTO will invariably involve some policy changes to conform with its rules, as well as some commitments to provide greater access for WTO members to Viet Nam’s markets for goods, services and financial capital. The main areas where Viet Nam’s agricultural policies will need to conform to WTO rules and obligations are related to the three key items in the Agreement on Agriculture (distortions to imports, to exports, and to domestic production).

Of the WTO regulations, the two most basic principles are the Most Favored Nation (MFN) clause and the National Treatment (NT) clause. The MFN clause requires that tariffs and other regulations should be applied without any discrimination between member-countries. Meanwhile, the National Treatment bans countries from discriminating between imported products and domestic ones, in the context of the levies, fees, internal taxes or in application of any internal regulations.

1. AoA

The policy coverage of the WTO AoA is very broad.  As well as trade it affects production management policy, production relations and social policy.  It shapes overall policy for agriculture and rural development. Matters of protection, support and subsidization of agriculture have been controversial during the existence of GATT and WTO. Since the early 1950s, GATT has tried to apply it basic rules to agriculture, but obviously failed. The Kennedy Round (1963-1967) and Tokyo Round (1973) of multilateral trade negotiations produced very modest results on agriculture. It was only at the Uruguay Round (1986 - 1994) where major breakthroughs were achieved as countries strongly committed to align rules on agricultural trade with those applying to the rest of world trade...
One of the great achievements of the Uruguay Round (UR) was to begin to bring agricultural policies into the mainstream of GATT discipline to be at par with those policies on industrial products. The Uruguay Round’s Agreement on Agriculture has three main components: reductions in farm export subsidies, increases in import market access, and cuts in domestic producer subsidies. 

The primary objective of the Agreement is to reform the principles of, and disciplines on, agricultural policy as well as to reduce the distortions in agricultural trade caused by agricultural protectionism and domestic support. These forces have become very strong in recent decades, as developed countries, in particular, have sought to protect their agricultural sectors from the pressures of open markets.
The purpose of the Agreement, then is to curb the policies that have, on a global level, created distortion in agriculture production and trade. These policies can be divided into the following three categories:  market access restrictions, domestic support and export subsidies. Each of these categories of policy making are dealt with in turn by different Articles and Annexes within the Agreements, and are referred to in the text as:

1) Market Access (Article 4);

2) Domestic Support Commitments (Article 6); and

3) Export Subsidy Commitments (Article 9).

These Articles and other associated Articles and Annexes define which policies belong to which category, and set out rules regarding policy making these areas. It is important to emphasize that the Agreement is a legal document, and that as such the definitions within it are of an objective nature. 
Nevertheless, there are also areas which are not very  clearly defined, and therefore can cause confusion, especially to countries acceding to the WTO.  The AoA has provisions which are legally binding and were the result of efforts to achieve consensus from widely diverging positions. Their meanings sometimes are not obvious. Consequently, a domestic support policy that some observer might, for example, interpret as having distortionary effect upon trade, may be defined in the Agreement as not having such an effect.
The Country Schedules

Most focus and interest obviously falls on the three categories of policy making outlined, especially since these are addressed explicitly by different sections in the text of the AoA. However, it should be remembered that the Agreement was not the only legal document to come out of the Uruguay Round negotiations on agriculture. Although, the AoA lays out the basic rules and definitions regarding policy making, it does not include within its terms specific quantitative commitments on a country by country and commodity by commodity basis. Instead, these quantitative commitments which were a major objective of the Uruguay Round negotiations, are stipulated and set out in the Country Schedules that each signatory to the Agreement is required to submit.

The country schedules comprise a commitment  by each member government, on a commodity by commodity basis, of their position on each of the issues concerned (tariffs and NTBs, domestic support and export subsidies) prior to the implementation of the provisions of the AoA, together with a programme showing how the provisions will be achieved. 

The Country Schedules are an essential part of the Agreement on Agriculture, and the text makes frequent reference to the commitments made within them: for example to reduce tariffs on particular commodities by a given amount over the required time period. Once the commitments have been made, there is a legal obligation on the part of member governments to implement them accordingly.
(i) Market Access

The provisions and commitments defined by the Agreement on Agriculture and the Country Schedules with regard to Market Access include a number of important elements. These can be roughly divided into the following three areas:

· Tariffication, which is the obligation to convert all non-tariff-barriers (NTBs) to trade into tariff equivalents.
· Market access provisions, that obliges countries to lower  import tariffs and as necessary introduce quotas to open markets.
· Special treatment and special safeguard provisions that provide exemptions from the above commitments.

Tariffication and tariff reduction
Tariffication, or the replacement of NTBs by tariffs, is an important mechanism for including agriculture within the framework of the GATT. 
 It brings agricultural trade policies into line with the GATT principle of transparency, and potentially eliminates some of the distortionary effects that NTBs have on trade. The Agreement has the following provisions: (i) It requires countries to convert all of their existing NTBs into tariff equivalents, which are established for the base period; (ii) Countries are required to offer tariff bindings for all agricultural product tariff lines, which means that the future tariff imposed on any product cannot exceed the bindings in the Country Schedule for that product. If the country wishes to raise its tariff rates above the level of commitment, it will have to renegotiate and possibly make a corresponding concession. (iii) It discourages reintroduction of NTBs.
Starting from the level at which tariff are bound,  developed countries are required to reduce their tariff rates by an unweighted average of 36 percent, and achieve a minimum reduction of 15 percent in each tariff line over a six year implementation period, starting in 1995. For developing countries, the commitments are 24 percent and 10 percent respectively, and the implementation period extends to ten years.
Other Market access commitments

Market access provisions are designed to encourage the development of trade, and to ensure existing export markets are maintained. The AOA sets criteria to protect market access opportunity, which need to be met after tariffs are changed.: (i) current access opportunities (defined as  the volume of imported commodities equal to an average of imported volume of base period  between1986 and 1988) are to be preserved; and (ii) minimum access opportunities (defined as  no less than 3 percent of the base period domestic consumption of the designated products in 1995,  increasing to 5 percent in the end of 2000 for developed countries and till the end of 2004 for developing countries) are to be created. These market access provisions do not apply when the commodity in question is a traditional staple of a developing country.
Market access opportunities were introduced in the UR negotiations to encourage imports of products previously protected by NTBs through the use of tariff rate quotas (TRQs). A TRQ is two-tier tariff system where a lower rate of tariff is levied on a given quantity of import (quota), while imports outside this quota are levied at a normal MFN tariff rate.

While the initial aim of the TRQ system was to aid exporters, more and more acceding countries now seem to consider TRQs as an AoA-consistent measure for controlling import quantities. This perception may be correct, judging from the unimpressive record of the TRQs implementation since 1995. The fill rate of quotas on sensitive products has been extremely low. On average, around 30 percent of quotas set under the total TRQs commitments by 36 WTO members were not imported. Recently, WTO members which are major agricultural exporters have been discouraging acceding countries from making any TRQs commitment, rather than trying to secure a market share by receiving a bilateral allocation from quotas.

Special Safeguard Provision (SSG)

In addition to the right to use safeguard measures to limit import surges which injure local production in accordance with  Article XIX of GATT-1994, the Agreement on Agriculture allows WTO Members to use special restrictions called Special Safeguard Measures (SSG), which does not require any indication of injury to local production provided that the NTB has been tariffied and marked “SSG” in the Country Schedule. The safeguard measures for agricultural products would be applied in the following cases: The price at which imports of that product may enter the customs territory falls below a trigger price and/or the volume of imports of that product entering the customs territory of the member country exceeds a trigger level.

(ii) Domestic support

The AoA classifies domestic supports into three different boxes (Green, Blue and Amber) in terms of their effects on agricultural trade.
The Green box. Green box policies include a variety of direct payment schemes, in particular subsidization of farmers’ incomes in a manner that is deemed not to influence production decisions. These support measures are totally exempted from the reduction commitment. They also include assistance provided through:

· producer retirement programmes;

· resource retirement programmes;

· environmental protection programmes;

· regional assistance programmes;

· public stockholding for food security purposes; 

· domestic food aid programmes;

· certain types of investment aid;

· general services that provide for example: research, training and extension; marketing information; and certain types of rural infrastructure.

The blue box. These support measures are exempted from the reduction commitments. They include: 
· direct payments under production-limiting programmes if such payments are based on fixed area and yield; or such payments are made of 85% or less of the base level of production; or livestock payments are made on a fixed number of heads;

· for developing countries, assistance provided through investment aids by governments; input subsidies  available to low-income or resource-poor producers; and support to encourage diversification from growing illicit narcotics crops.

Amber box. This support is non-exempted and measures listed in it must be reduced. The level of government support for each country’s agricultural sector is quantified by the “Aggregate Measurement of Support” (AMS). The AMS is calculated by measuring outlays from State budget and revenue foregone. Member countries are required to commit not to exceed their total AMS for each year. The AMS calculation includes all domestic support policies that are considered to have a significant effect on the volume of production, both at the product level, and at the level of the agricultural sector as a whole. Market price support, except that which is achieved through border control alone, is a major component of the AMS calculation.
Based on the calculation of the total AMS, developed countries are required to reduce 20 percent of the total AMS during the implementation period from 1995-2000. For developing countries, the reduction level is 13.3 percent over period from 1995-2004.

De minimis exemptions
Support for a particular commodity (or non-specific support) is excluded from the total AMS calculation if that support is not greater than a given threshold level. This is called the “de minimis” exemption. Where the value of total domestic support for a particular commodity is not greater than 5 percent (10 percent for developing countries) of the total value of production of that product, then that support need not be included in the calculation of the base total AMS, which means that it will not have to be reduced. The same arrangement applies for non-product specific support. Provided  the value of that support does not exceed 5 percent (10 percent for developing countries) of the value of the total agricultural production, then, it too may be excluded from the AMS commitments.
(iii) Export subsidies
The subsidized export of agricultural surpluses has been a major source of international trade disputes, and the distortions that it has created on world markets, in terms of price and general market instability have been substantial. It is partly for this reason that the provisions of the Agreement on Agriculture on export subsidies are seen by many to be one of the most important elements of the AoA, and likely to have the great immediate and direct impact on world markets for farm produce.
Unlike in the trade of other commodities, export subsidies are still permitted on agricultural products. The AoA introduced constraints on such policies, where previously there were none. The essence of the Agreement with regard to export subsidies is as follow:

· Export subsidies, measured in terms of both the volume of subsidized exports, and in terms of the budgetary expenditure on subsidies, have bee capped at base period levels.

· Countries are now committed to reducing export subsidies for a large number of different agricultural commodities. Developed countries are committed to reducing the volume of subsidized exports by 21 percent and expenditure on subsidies by 36 percent, both over a six-year implementation period from 1995 to 2000. For developing countries, the reduction commitments are 14 percent and 24 percent for volume and expenditure respectively, whilst the implementation period last ten years from 1995.

Any introduction of new export subsidy outside the committed level is prohibited. Export subsidies that are subject to the reduction commitments are: direct subsidies conditional to export performance, provision of non-commercial agricultural stock for export at lower prices, payments on the export of farm produce, support to marketing cost reduction (not applicable to developing countries), provision of favorable rates for internal transport and freight charges on export shipment (not applicable to developing countries), and subsidies on agricultural products when these are incorporated to exported products.

2. SPS Agreement and TBT Agreement

SPS Agreement

Sanitary and phytosanitary (SPS) measures are typically applied to both domestically produced and imported goods to protect human or animal life or health from food-borne risks; and, the territory of a country from the spread of a pest or disease. To reach these goals, SPS measures may address the characteristics of final products, as well as how goods are produced, processed, stored and transported. They may take the form of conformity assessment certificates, inspections, quarantine requirements, import bans, and others. While some of these SPS measures may result in trade restrictions, governments generally recognize that some restrictions are necessary and appropriate to protect human, animal and plant life and health.

Because of the concern that SPS measures might be used for protectionist purposes, a specific Agreement on the Application of Sanitary and Phytosanitary Measures was negotiated during the Uruguay Round. The Agreement recognizes that countries have the right to maintain SPS measures for the protection of the population and the agricultural sector. SPS provisions provide a right to restrict trade to protect human animal  and plant safety, subject to conditions.  The basic right and condition is in Article XX of the GATT which says “nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: (b) necessary to protect human, animal or plant life or health.” However, it requires them to base their SPS measures on scientific principles and not to use them as disguised restrictions to trade.

The Agreement provides national authorities with a framework to develop their domestic policies. It encourages countries to base their SPS measures on international standards, guidelines or recommendations; to play a full part in the activities of international organizations in order to promote the harmonization of SPS regulations on an international basis; to accept the SPS measures of exporting countries as equivalent if they achieve the same level of SPS protection; and, where possible, to conclude bilateral an multilateral agreements on recognition of the equivalence of specific SPS measures.

The SPS Agreement even allows countries to introduce sanitary and phytosanitary measures which result in a higher level of protection than that which would be achieved by measures based on international standards, if there is a scientific justification or where a country determines on the basis of an assessment of risks that a higher level of sanitary and phytosanitary protection would be appropriate.
Nevertheless, it should be noted that the SPS Agreement does not require that acceding countries have to demonstrate or notify that that their existing quarantine regime is either based on international standards or on scientific principles and that barriers have been imposed after risk assessments. It can be understood that obligations to harmonize regulations are best endeavour commitments by member countries of the WTO.

As a notification requirement, all countries must maintain an Enquiry Point, which is an office in charge of receiving and responding to requests for information regarding domestic SPS measures, including new or existing regulations and decisions based on risk assessment. Countries are required to notify the World Trade Organization Secretariat of any new SPS requirement, or modification of existing requirements, which they are proposing to introduce domestically, if the requirements differ from international standards and may affect international trade. Notification should be submitted in advance of the implementation of the measure, so as to provide other countries with the opportunity to comment on them. In cases of emergency, governments may implement a measure prior to notification. Countries are also requested to publish the sanitary and phytosanitary measures they have adopted.

The SPS Agreement provides for special and differential treatment in favor of developing countries and least-developed countries (LDCs). It includes, under certain circumstances, longer time-frames for compliance, time-limited exceptions from the obligations of the Agreement and facilitation of developing country participation in the work of the relevant international organizations.
TBT Agreement

While the SPS Agreement is a new agreement concluding during the Uruguay Round, an Agreement on Technical Barriers to Trade (TBT), applying only to those countries which chose to accept it, had already been negotiated during the Tokyo Round. The TBT agreement, while not primarily negotiated having SPS concerns in mind, covered, nevertheless, requirements for food safety, animal and plant health measures, inspection and labeling. This Agreement was modified during the Uruguay Round and constitutes an integral part of the Final Act of the Uruguay Round, thus applying to all WTO members. It covers all technical regulations and voluntary standards and the procedures to ensure that these are met, except when there are sanitary or phytosanitary measure as defined by the SPS Agreement. The TBT Agreement also covers measures aimed at protecting human health or safety, animal and plant live or health. 

The WTO Agreement on Technical Barriers to Trade has several binding obligations. Accordingly, member countries are committed to:

· Respect national treatment and MFN in applying technical barriers to trade

· Monitor formulation of technical regulations

· Publish technical regulations

· Create an inquiry point

· Where technical regulations will impact on international trade:
- notify WTO
- provide opportunities for WTO members to comment on technical regulations

· Require national standards bodies to adopt the Code of Conduct set out in the Annex to the Agreement on Technical Barriers to Trade

· Apply national treatment and MFN to conformity assessment

Main differences between the SPS and TBT Agreements

To identify whether a specific measure is subject to the provisions of the SPS or the TBT Agreement, it is necessary to look at the purposes for which it has been adopted. As a general rule, if a measure is adopted to protect human life from the risks arising from additives, toxins, plant and animal-carried diseases, animal life from the risks arising from additives, toxins, pest diseases, disease-causing organisms; plant life from the risks arising from pests, diseases, disease-causing organisms; and a country from the risks arising from damages caused by the entry, establishment or spread of pests, this measure is a SPS measure. Measures adopted for other purposes, to protect human, animal and plant life, are subject to the TBT Agreement. For instance a pharmaceutical restriction would be a measure covered by the TBT Agreement. Labeling requirement related to food safety are usually SPS measures, while labels related to nutrition characteristics or the quality of a product falls under the TBT discipline.

3. State trading enterprises (STEs)
GATT Article XVII recognizes STEs as legal enterprises like any other type of enterprises, but requires that “such enterprises shall, in its purchase or sales involving imports or exports, act in a manner consistent with the general principles of non-discriminatory treatment prescribed in this Agreement for governmental measures affecting imports or exports by private traders” and “such enterprises shall make any such purchases or sales solely in accordance with commercial consideration, and shall afford the enterprises of the other contracting parties adequate opportunity to compete for participation in such purchases or sales”.  
In addition, the Article XVII also requires member countries to notify other member countries “of the products which are imported into or exported from their territories” by STEs but such notification does not mean that they have to “disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises”.

The WTO recognizes the trade distortions that can occur as the result of state trading. The two principal concerns that the WTO has regarding State Trading Enterprises (STEs) are the following: (1) the exclusive rights granted to STEs allow them to engage in non-competitive behavior that contributes to trade distortions; and (2) the lack of transparency in STE’s pricing or operations could conceal violations of a country’s WTO obligations and commitments. As countries move under the WTO towards tariffs being the only agricultural trade policy instrument available, WTO members may need to improve discipline on non-competitive behavior practiced by STEs.

The lack of transparency in the pricing and operational activities of STEs has caused some WTO members to express concern that other members could use STEs to circumvent Uruguay Round commitments on export subsidies, market access, and domestic support. State trading figures prominently as an issue for the WTO accession negotiations of China and other countries with similar STE-dependent economies. The opacity of the trade regimes of some acceding countries where STEs play a large role in exporting or importing could mask export subsidies and import barriers.

State trading is more important to agriculture than to other industries because many countries, including both developed and developing countries, consider it an appropriate means of meeting domestic agricultural policy objectives such as price support for farmers, realizing economies of scales in procuring and marketing important agricultural products, and enhancing food security. 

4. Intellectual Property in Agricultural Trade
Traditionally, Intellectual Property law is a nation-specific construct. Each nation has the power to set their own rules regarding IP. However, this leads to a mélange of rules across nations, making it difficult for international business to operate smoothly where technology transfer and IP are crucial elements to trade. With this in mind, a multilateral trade agreement under the framework of the World Trade Organization was established to create some international standards for IP law. This agreement is called the Agreement on Trade-Related Aspects of IP Rights (TRIPs).

The TRIPS Agreement aims at establishing minimum standards of intellectual property rights. TRIPs covers copyright, trademarks, geographical indications, designs, patents including genetic material and plant varieties, circuit designs and undisclosed information (covering trade secrets and test data submitted to governments). The aim is to balance innovation and dissemination of technology to the mutual advantage of producers and users so as to promote social and economic welfare.
The effect of TRIPs is to set minimum standards for the protection of IP in member countries. Some of the areas of TRIPs that are likely to have the most effect on agriculture are set out below.

Geographical indications. Article 22 defines GIs as “indications which identify a good as originating in the territory of a member or region or locality in that territory where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical region”. They can be distinguished purely from indications of source (which simply connect the product to a geographical region or place or manufacturer), as they further seek to show a specific characteristic of the product linked to its geographical origin.
Within their own national systems, the Agreement obliges member states to protect indications as determined by the definition, against use of the respective designation (Article 22.2 and 22.4
), where they either are misleading as to the true place of origin or where their use constitutes an act of unfair competition within the meaning of Article 10bis of the Paris Convention
. In effect, producers are accorded rights to protect the unfair use of designations of their products from competitors, whilst consumers are protected against the use of deceptive conduct in relation to them. TRIPS also provides for the refusal or invalidation of trademarks that contain or consist of indications where such may mislead the public (Article 22.3)

**Note that there are also exceptions to the extent of protection set out in Article 24 (generic names, indications initiated more than ten years predating the end of the Uruguay Round, legitimate rights acquired through trademarks before the geographical indication was protected in the country of origin, patrymonic geographical names, GIs that cease to be in use)

· Wine and spirits. Article 23 makes the application of GIs to wine and spirits much stricter than to other products. Another party may not use a GI even if there is no confusion on the part of consumers as to geographical origin. The provisions go further and prohibit qualified use of GIs, so that saying ‘in the style of champagne’ would also be prohibited. It may be argued that the rules governing the application of GIs to wine and spirits create significant market barriers, with little justification on the basis of protecting reputation.

· Plant Varieties and biotechnology. 
Article 27.3b governs plant varieties and related to aspects of biotechnology. The effect of this provision is to require that member states:

· must provide patent protection to micro-organisms (like bacteria);

· must provide patent protection to non-biological and microbiological processes for the production of plants and animals;

· must protect plant varieties through either patents or a sui generis system or any combination thereof; and

· may exclude plants, animals and essentially biological processes for the production of plants and animals. The problem with the provision is that it is unclear what constitutes the difference between a plant and a plant variety, or a microbiological or biological process. This means a range of levels of obligation exists, with the choice left to member states as to which obligation applies to which subject. 
Unlike all other agreements of the WTO’s system, the TRIPS agreement requires strong enforcement from its signatories, which include: (i) fair and transparent procedures; (ii) review by judicial authority, but no obligation to establish separate judicial system dedicated to IPR resolution; (iii) provisional measures and measures at the border need to be made available; and (iv) provision for criminal procedures and penalties (imprisonment or monetary fines) in the case of trademark and copyright violations.
CHAPTER 2 - vIETNAM’S CURRENT AGRICULTURAL POLICIES AND potential conflicts with obligations

I. Vietnam’s implementation of the AFTA

As a late joining member of AFTA, Viet Nam has been granted slightly differently treatment under the CEPT agreement, being allowed to phase down tariffs on ASEAN imports over a longer period.

For commodities in the inclusion list, items with tariffs above 20 percent were reduced to 20 percent by 1 January 2001 and will be cut to 0-5 percent on 1 January 2006. Items with tariffs less than 20 percent will be reduced to 0-5 percent by 2003. The TEL covers most goods currently produced in Viet Nam (that are not covered by the GEL). Items on this list have been shifted into the IL in five equal installments from 1999 to 2003, with tariffs then reduced to 0-5 percent by 2006. The sensitive list, which covers some 26 commodities, will have tariffs reduced to 0-5 percent by 2013. The UAP list includes meat and other animal products, poultry, eggs, fruits, paddy rice and sugar. Viet Nam does not have any product on the "Highly Sensitive" list.

At the moment, Vietnam’s general exception list includes 416 tariff lines. Obviously, Viet Nam has the longest GEL among the ASEAN countries as a proportion of total tariff lines (around 3.8 percent). Other ASEAN countries have between 0.3 and 3.3 percent of their total tariff lines classified under the GEL. 

To date, Viet Nam has been implementing the IL on an incremental basis. On 1 January 1996 some 857 commodities were notified as on the IL. A further 640 tariff lines were notified in January 1997.  The remainder of the IL was gazetted in March 1998 when CEPT rates for 1998 were identified for 1,716 tariff items. The average CEPT tariff rate on these goods in 1998 is 6.1 percent while the average rate for non-CEPT sourced imports of these goods is 7.2 percent, implying that the average preference is slightly over 1 percentage point. On 23 March 1999, the Government issued Decree No. 14/1999/ND-CP that provided the IL to be applied in 1999. The list identified CEPT rates for 3,582 tariff items accounting for 41.3 percent of the total tariff lines of Viet Nam. In 2000, Viet Nam also moved another 600 tariff lines from the TEL onto the IL to increase the total items listed on the IL to almost 4,200. One year later, in 2001 the total items included in the IL increased to 5,000. By July 2003, Vietnam has 10,374 tariff lines listed in the IL, accounted for almost 95 percent of the whole tariff schedule, 41 are still in the Tel which needs to be transferred into the IL as soon as possible so that at the end all of the commodities listed in the IL will be imposed with tariff rates of 5% or less. Of the total tariff lines for agricultural commodities, Vietnam also has 89 tariff lines on the TEL, 17 were in the GE list, and most are in the IL. The Ministry of Finance estimates that average rate of CEPT will fall to 9.3 percent in 2004 and around 3.0 percent in 2006.
As regards NTBs, quantitative restrictions need to be removed for a number of goods that are on Viet Nam's IL submitted to ASEAN in order for these goods to be legally enacted. In 2001, the Government released a trade management mechanism for the next five years to 2005. According to this new mechanism, the Government will abolish many non-tariff barriers. Among farm commodities, there is only one product, sugar, still imposed with NTBs for the full period to 2005. But it should be noted that sugar is on the SEL so Vietnam will not be forced to remove quantitative restriction on import the product in coming years.
In short, with the exception of those tariff lines still listed in the TEL, Vietnam very much fulfills its obligations under the AFTA.

II. Tariffs in agriculture
A comprehensive picture of the tariff schedule is essential to undertake any kind of trade policy analysis. This is necessary as the country is negotiating its accession into the World Trade Organization. However, tariff rates in Vietnam are changed very often and an official consolidated tariff schedule is published only occasionally. It is, therefore, not easy for traders and customs officials to keep track of the prevailing tariff. 

In July 2003, the Ministry of Finance (MOF) released the new MFN tariff schedule under Decision 110/2003/QD-BTC dated 22 July 2003, listing 10,721 items. Table 1 of the new list came into effect on 1 September 2003 with a few select tariff lines in Table 2 coming into effect on 1 January 2004. The tariff schedule is based on version HS 2002 by the World Customs Organization and the ASEAN Harmonized Tariff Nomenclature (AHTN). This is Vietnam’s applied tariff schedule and will be the basis for the classification of export-import categories and national statistics on foreign trade. The schedule was submitted to Vietnam’s Working Party in October 2003 as the basis for market access negotiation.

Of the Vietnam’s existing MFN import tariff schedule, there are 3079 tariff lines on farm produce with 11 levels of tariff rates ranging from 0% to 100 percent. The average import tariff rate for the farm produce is 29.37% in comparison with the level of 17.03% for non-agricultural goods. Agricultural tariff lines account for about 28.8% of the total tariff lines of Vietnam. 
Structure of agricultural products in terms of import tariff rates:

· Tariff rates at 0%: This rate is levied on seeds and breeds, all kinds of animal furs, skin used for the industries of leather tanning and garment. These items are mainly inputs for agricultural and industrial production, which are not produced domestically or not enough.

· Tariff rates at 1-10%: Other live animals (excluding for breeds), livestock sub-products (bones, viscera…), maize, wheat, barley, oat, broken cereal, coarse flour, crude vegetable oil, oil seeds (soybean, sesame, cotton seek, castor oil), sugar beet, sugar cane, soybean cakes, distiller’s grain, animal feed, material used to braid, silk, dry latex. 
· Tariff rates at 15-30%: Fresh and frozen meat, milk, all kinds of fresh vegetables, raw sugar, spice (garlic, onion, ginger, basil, pepper…), tobacco leaves, tea, semi-processed coffee. This group can be domestically produced and has comparative advantages for export and is not required to import.

· Tariff rates at 40-50%: Fresh fruits of all kinds, rice, refined vegetable oil, refined sugar, processed products (tea, coffee, vegetables, meat, confectionery), products from cereal (breads of all kinds, cakes). These products bring about high added value, however, Vietnam’s domestic processing industries have not caught up with the required pace of agricultural production. They are not highly compatible, and therefore are protected by high import duties.

· Tariff rates at 100%: Wine, beer, soft drink and tobacco products. They are domestically produced to meet domestic demand, have a high profit and luxurious goods, which are not encouraged to use as well as import.

Tariffs in Vietnam serve numerous objectives, including:

· to mobilize an appropriate contribution to State budget; 

· to give guidance on domestic consumption;

· to protect domestic production of “infant” industries and potential sectors; and

· to give guidance on restructuring of the national economy.

Obviously, those objectives sometimes create headaches for policy-makers trying to set a level that meets all those objectives at the same time. As a result, in the process of formulating and implementing import tax policies, the following difficulties and disadvantages emerge:
· Due to frequent changes as the national economy restructures, tariff policies keep changing to meet the requirements of the economy. Development strategies for each agricultural sub-sector have not been clearly determined or continuously adjusted in line with the breakneck pace of change in world markets for agricultural products. 
· In agricultural sector as a whole, the output of one sub-sector is often the input of others, i. e. protection in one sub-sector will have direct impacts on others. For example, growers of maize and soybean want to increase tariffs on imports to protect their domestic production, while the livestock sector would prefer to have lower import duties on these raw inputs, because they would like to reduce their production cost through cheaper animal feeds. A similar situation occurs in other industries, such as sugar, salt, paper production, etc.
· Some agricultural sub-sectors, despite their very small scale, are the main livelihood in some areas. It is hard for the Government to protect all those products, but without protection, the socio-economic situation of such entire area will be seriously affected, especially in the short-run.
· There are other products, though, where the scale of production is small and the import duties are low, but they have potential for further development. Which solution should be adopted to ensure that such development potential would be materialized in the future?
It is almost impossible to formulate an import tariff schedule in order to protect and support all agriculture sub-sectors at the same time. For instance, in maize production, Vietnam is likely to produce only some kinds of hybrid maize seeds. Scientists and producers would like high import tariffs to protect this domestic industry, arguing that this would enable development of seed production. However, maize growers need cheaper paddy seeds of high quality regardless of their origin (domestically produced or imported).
Nevertheless, the current tariff schedule has highlighted some positive changes in the Government’s tariff policies. The number of tariff levels has reduced quite significantly over years to 11 at the moment. Vietnam also has been trying to simplify its tariff structure as the country imposes tariff rate on a chapter level. More specifically, only one tariff rate is imposed on all tariff lines of a certain chapter of the HS system, such as 50 percent on all tariff lines of chapter 16 and 20, and 5 percent on chapter 13 (except one line of 3 percent) and chapter 14.

From the point of view of the WTO regulations specified in the AOA and the Country Schedule, there is no hard requirement for determining what should be the levels of tariff duties on agricultural commodities for acceding countries. Generally, there are 3 approaches for binding tariff rates:

· Binding tariff lines at lower levels than the current applied rates, showing a Member’s willingness to reduce tariff rates and further open their domestic market.

· Binding tariff rates at the applied rates; and

· Binding tariff rates at higher levels than the applied rates. Many countries have followed this practice to give their governments some flexibility to maneuver when it deems necessary. A consequence is that governments would be more vulnerable to lobbying from domestic producers for higher tariff rates when production conditions deteriorate. 
There are several aspects of the current tariff structure for agricultural commodities in Vietnam that would attract attention from member countries. 

· Agricultural commodities are protected through higher tariff rates in comparison with industrial products (on average tariff rate in agriculture is 29.37%, while general average is around 20.57%).

· There is tariff escalation. Tariff levels tend to be higher on processed products than on raw materials.
· The maximum import tariff is very high at 100 percent. Viet Nam’s trading partners will seek not only complete and bound tariffication but also a lowering of the tariff bindings, particularly in cases where protection is high.

The special use tax is also likely to attract attention.  It is imposed on luxury products and products consumption of which is discouraged by the Government. There is differential between the tax rate on filter cigarettes (45 percent) produced from domestically grown tobacco leaves and cigarettes (65 percent) produced from imported tobacco leaves. This is likely to be conflict with the national treatment clause of the WTO.

At the moment, the only export tariff Vietnam imposes is on raw rubber latex (10%) in order to encourage value adding to the product before export.

Since 2003, Vietnam has been trying to apply tariff rate quotas on importation of several farm commodities. On 10 July 2003, the Ministry of Trade issued Circular 04/2003/TT-BTM providing guidelines on the implementation of the Government’s Decision on application of customs quotas with respect to imports into Vietnam. According to Circular 04, import quotas will be applied to three farm commodities from 1 August 2003: salt, cotton, and tobacco. On 15 December 2003, the MOT additional tariff-rate quotas were issued in the Circular 09/2003/TT-BTM. Consequently in 2004, Vietnam will apply tariff rate quotas on the following seven agricultural items: raw tobacco, salt, cotton, condensed milk, non-condensed milk, maize seed, and chicken eggs. The MOT will grant permits to traders authorized to import the above commodities. When carrying out import procedures, traders are required to present permits to the customs offices. Traders granted import permits may entrust the import to other traders but the sale, purchase or transfer of quotas is strictly prohibited. Traders importing according to the MOT’s import volumes must pay the usual import duties.
III. Non-tariff measures

Over the last couple of years, Vietnam has made significant progress to create a more favorable trade and investment environment in accordance with international rules and regulations. The main reasons for the Government of Vietnam to accelerate its trade liberalization are not only to meet the country’s obligations to international institutions but also to facilitate the development of its economy. However, Vietnam still imposes various non-tariff barriers to trade in some farm products.
In the past, the Prime Minister used to issue annual Decisions on import-export management measures at the beginning of the year. Consequently, the country’s trade regime could be changed drastically from year to year, spelling unpredictability for domestic and foreign investors. 
From May 1, 2001, import-export activities in Vietnam until 2005 are controlled by the Decision No. 46/2001/QD-TTg. This is regarded as a milestone towards overcoming instability in the government’s trade policies. It also makes the country’s trade regime more transparent.

Nevertheless, under the Decision No. 46, there are still some NTBs applied on farm products:
· Import-export prohibition: There is only one agricultural product, namely cigarette, cigars and other types of tobacco are not allowed to import entirely. The banning of importation of tobacco products has been justified on the basis of the section (b) of the Article XX of GATT 1994 as this prohibition aims to protect the health of the whole society. However, it is difficult for Vietnam to prove this point since it seems to violate WTO’s principle on national treatment. Vietnam’s existing tobacco enterprises, including some foreign joint-ventures, are still being able to produce cigarettes domestically. Thus, WTO’s members may see simply it as protection of domestic producers. Consequently, member countries of the WTO may require Vietnam to abolish this import ban. New comers of the WTO after 1995 all have to commit to remove non-tariff barriers on agricultural products. It would seem very hard for Vietnam to suggest otherwise.
· Import-export quantitative limitation: Under the Article 6 of the Decision, the Government abolished the export quota system imposed on rice which had existed for decades. In the past, a quota for rice export was set annually for the January to September period wit the purpose of balancing domestic demand and supply and taking seasonal conditions and international demand and prices into account. The abolition of rice export quotas clears the way for domestic producers to access directly the world market. Article 6.4 of the Decision, however, specifies that “the Prime Minister shall consider necessary measures to effectively intervene in rice market” to ensure national food security. 
Meanwhile, importation of sugar is controlled by quantitative restriction for the period from 2001 to 2005. In addition, the importers need to obtain a discretionary import-license from the Ministry of Trade. This is also probably inconsistent with the WTO’s Agreement on Agriculture.  The decision to restrict imports of sugar followed the implementation of the 1 Million Tons of Sugar Programme. As the Programme reached its target of 1 million tons of sugar by 2000, domestic production not only met the country’s demand it created a surplus.  Due to several factors (such as cultivation practices, inefficiency of operations, low productivity and low rates of sugar extraction from sugar cane), the production is quite high cost so Vietnam had to impose restrictions on imported sugar to ensure a market for domestically produced sugar. It is widely recognized that without protection, domestic producers will not be strong enough to compete with imported sugar. 

The importation of cheap sugar certainly will affect a significant number of farmers involved in sugar cane cultivation. In Vietnam, sugar canes are cultivated widely in central coastal areas and the Central Highlands, which are relatively poor areas. 
Consequently, the import quota for sugar is set with consideration to (i) local production capacity; (ii) annual sugarcane outputs; and (iii) domestic demand for sugar as well as for the purpose of ensuring consumption of entire outputs and covering farmers' production costs. 

Obviously, Viet Nam will be required to convert all its non-tariff restrictions on agricultural imports (such as its sugar import restrictions) into tariffs or tariff rate quotas.  Some provisions may be justified on food security grounds which are recognized in the AoA. 

Another product which would also come under the restrictive import-licensing requirement is refined vegetable oil. Nevertheless, this requirement was automatically removed at the end of 2001 under the Decision 46, and therefore, would not be of concern to WTO members.

· Licensing system of line Ministries: Decision No. 46 implies that some groups of import-export commodities are subject to the licensing system of line Ministries. Nevertheless, it is more or less an automatic licensing system which base on technical criteria and regulates the use of products. Agricultural products under management of the Ministry of Agriculture and Rural Development are seeds and breeds, insecticides, which require experimenting requirement. Based on results of the experiment, MARD will release the list of products allowed to import and list of products not allowed to import. 
Administrative import price

Where rampant fraudulent trade practices lead to unfair competition, market failure, and loss of tax revenue and the management capacity of government authorities is limited, Vietnam has had to use minimum prices for certain groups of goods for the purpose of customs valuation.  These products typically have significant import volume, high duty rates, and generate high revenue. The list of minimum import prices for customs purpose is formulated pursuant to the provisions of the Law on Export and Import Duty: the price used is in CIF terms and is set on the basis of data such as the import price of the prestigious companies in a representative period, international market price and prices of similar products.   

Consequently, some imported products are subject to duties based not on the CIF import unit value but on reference prices. While the ostensible purpose of this customs practice is to overcome the problem of tax minimization through under-invoicing imports, the high value of some of the reference prices suggests this instrument may also be serving as a means of protection. This too will come under the spotlight during the accession process.

Every year, Ministry of Finance in collaboration with the Ministry of Trade and the General Department of Custom issues a state pricing management list and a minimum price list to calculate import duty. Over several years, it is obvious that the number of products subject to these lists have reduced quite significantly from 34 in 1995 to 21 in 1997 and 15 in 1999.
The minimum prices for customs valuation are not uniformly applied to all items in a tariff line. As the prices of the world market vary according to quality, which again may be dependent on the origin of the products, different minimum prices may be applied to a tariff line.

The customs authorities determine the customs values on the basis of either the contract or the list of minimum import prices. Under the Decision No. 164/2000/QD-BTC dated October 2000, there are 7 the commodity groups imposed minimum prices of which there is only one agricultural product which is beverages of all kinds. Under Decision 136/2001/QD-BTC dated 18 December 2001, tobacco has also been added on to the minimum price list. 
Use of minimum-buying price lists for calculating import duty is considered a trade distortion measure. It violates Article VII of GATT 1994 which stipulates that the customs value of imported goods shall be their transaction value or transaction value of similar or identical goods sold for export to the same country of importation. It states that no customs value shall be determined on the basis of the selling price of good produced in the country of importation or on administered prices or non-reasonable customs value. Moreover, the methods or basis used to determine customs value of goods shall be stable and publicly notified. 

Vietnam is committed to replacing valuation of imports based on reference or minimum pricing to valuation based on transaction prices as required under the WTO Agreement on Customs Valuation (CVA). In June 2001, the National Assembly passed a new Law on Customs adopting and introducing valuation based on transaction pricing. On 6 June 2002, the Government issued Decree 60/2002/ND-CP on Determination of Dutiable Price for Imported Goods Subject to Import Duties in conformity with Principle of the Agreement on implementation of Article 7 of the GATT.

IV. Domestic support

Green box

Government of Vietnam expenditure on agriculture is principally through Green box measures, including:

· Agricultural research: Annual expenditure is about VND 260-300 billion on agricultural research, half of which through MARD’s institutions. 

· Training: Expenditure is T about VND 120-140 billion 

· Extension: In 1993, the extension service system was established in Vietnam to operate at three levels: central, provincial and districts. Expenditure has increased rapidly during the last couple of years to reach about VND 80 billion per year. 

· Agricultural infrastructure: Government invests around VND 3,000 billion annually on building, upgrading irrigation and drainage system, dams, etc.
· Public stockholding for food security purposes: national stockholding activities for food security include: rice (about 500,000 tons per year), reservation of some seeds of maize, vegetables, veterinary drugs, pesticide and insecticides, etc.

· Environmental programs: The most notable environmental program is the 5 million ha program.  Each year, the government spends about VND 300 billion for afforestation and greening barrel hills.

· Food aid: Food is supplied to the poor in difficult mountainous and remote areas or to places hit by natural disasters.

· Payments for relief from natural disasters: Assistance is provided to farmers for relief from natural disasters, including support of electricity prices for irrigation or drainage, financial aid to buy crop seeds, veterinary drugs and insecticides.  Land use tax exemption was granted for some crops in places hit by natural disasters.

· Payments under regional assistance programmes: Activities include such activities: programs of resettlement, migration and establishment of new economic zones; support of costs for transporting food, salt, fertilizer and pesticides to mountainous areas; programs on economic and social development of the Mekong River Delta, Central Highland, North Mountainous areas. Because programs are combined, data is not available.

· Plant protection and veterinary programs to for prevent and fight against diseases. 

Generally, those supports seem to be in line with the WTO’s regulations on green box measures. But there is a possibility that member countries will query the operation of the country’s public stockholding for food security purposes. Annex 2 of the Agriculture Agreement states that “The volume and accumulation of such stocks shall correspond to predetermined targets related solely to food security. The process of stock accumulation and disposal shall be financially transparent. Food purchases by the government shall be made at current market prices and sales from food security stocks shall be made at no less than the current domestic market price for the product and quality in question.” Therefore, under general WTO rules, Vietnam will have to make the operation of the stock information more transparent. It will also no longer be able to use administrative prices to purchase rice for stock program in order to support its farmers. Vietnam also will not be able to sell stock at prices below current domestic market prices in order to support its exporters.
Blue box measures:

· Investment support: Through a preferential credit program under the framework of the Development Assistance Fund in accordance with the Law on Promotion of Domestic Investment, the Government supports interest rate differentials to enable state-owned commercial banks to charge preferential interest rates for agricultural projects. 
Investment incentives are also provided in the form of exemption or reduction of land rental and land use tax exemption and reduction, preferential tax rates, and exemption of import duties. The Development Assistance Fund was established in 1999 (pursuant to Decree 50/1999/ND-CP of the Government dated July 8 1999 and Decision 231/1999/QD-TTg of the Prime Minister dated 17 December 1999) to assist in the implementation of important economic projects and the development of disadvantaged areas. Benefits granted include preferential investment credits, post-investment interest-rate support, and investment credit guarantees. Corporate income tax reduction are also granted to domestic enterprises engaged in scientific research and technical services related to agriculture. Additionally, the Government may freeze or write-off bad debts by state-owned financial institutions o the agricultural sector. 
· Input subsidies: These are generally available to low-income or resource-poor producers and those who live in difficult areas. The Government has established Vietnam’s Bank for Social Policies to provide soft loans to poor households at an interest rate which is normally around half of the prevailing commercial rate. About 90 percent of the poor live in the rural areas and they invest most of their borrowings in agriculture-related activities. In certain circumstances, the Government can go as far as freeze or write-off bad debts owed by the poor.

· Support to encourage diversification from growing illicit narcotic crops. The Government supports people to replace illicit crops with other agricultural activities by supporting crops seeds, breeds, technical assistance, etc.

Amber box 

In the late 1990s, majority of the Government’s supports under this box originated from the Price Stabilization Fund in the form of interest rate assistance to enterprises for purchasing rice, sugar and pork when the market prices fell so low at to spell great difficulties for farmers totally dependent on these major farm products. But from 1999, the Price Stabilization fund had been replaced by the Export Assistance Fund. Domestic support in the form of payments provided from time to time via the Export Assistance Fund are questionable, since they directly support producer prices when they fall below certain thresholds, and thereby boost the trend level of production above what it otherwise would be. 

Recently, the Prime Minister issued Decision No. 28/2004/QD-TTg dated March 2004 to resolve difficulties in the sugar industry. Outlays from the state budget will be provided to sugar mills, including writing off some debt to government budget (such as value-added tax obligations), restructuring outstanding loans by sugar mills, covering extra cost from changes in exchange rates, providing favorable credit from the Government’s Development Assistance Fund.
Assessment of Vietnam’s domestic support level in comparison with the AoA

· Most domestic support measures fall under the Green Box (the share of which was 91.7 percent of the total value of all domestic support during the period from 1996-1998).

· Blue box supports accounts for about 7.1 percent.

· Supports under the Amber box were around 1 percent of the total domestic support. Obviously, as a percentage of agricultural support, the value of Vietnam’s amber box is much lower than the 10 percent level normally allowed for developing countries. 

· Nevertheless, there are certain points which may raise questions by WTO member countries, including:

· The support measures under the Amber box seem to be very ad-hoc so they are quite unpredictable. As a result, member countries of the WTO may request Vietnam to set up a system to monitor those supports fell under the Amber Box in order to ensure the total AMS would not go over Vietnam’s commitment, what ever the level might be. At the moment, there is no existence of such guarantee system which can act more or less as a “safety van”;

· The Government’s supports also concentrate on a small number of the farm commodities, including rice, sugar, cotton.
· Target groups of the Amber box measures are mainly state-owned enterprises. Consequently, it would not be very much transparent in the system’s operation.

V. Export subsidies
Before 1998, the Government of Vietnam did not grant any kind of export subsidy for agricultural products. Nevertheless since 1998, due to depressed world prices of farm produce, the Government has been forced to increase its export subsidies on agricultural commodities. Government programs are currently made available to exporters in the form of direct tax reductions or exemptions; tax deductions on interest rates incurred from bank loans; direct financial support (particular to first-time exporters) for exports to new markets, or goods subjects to major price fluctuations; and export bonuses (as stipulated in the Decision 02/2002/QD-BTM dated January 2 2002 promulgating a regime of export awards). The Export Assistance Fund was founded in 1999 in order to provide assist, encourage and promote exportation. There are some kinds of export subsidies through this Fund: 

· Rice: interest rate support for stockholding rice for export (Under this program, enterprises would be asked to buy certain amount of rice at the peak harvesting time, to keep them in stock for certain months and then to export. The Government would provide these enterprises with financial supports to cover cost of interest rates payment for the stockholding period); compensation to cover losses for enterprises exporting rice;

· Vegetables and fruits: support to export canned cucumber, pineapple and plum;

· Coffee: compensation for losses by enterprises in exporting coffee in 1999 and 2000; interest rate support for purchasing for temporary reserve;

· Pork: support to export pork;

· Export rewards for rice, coffee, pork, fruits and vegetables. Under this program, exporters of rice, coffee, pork and vegetables are entitled to claim government’s financial award for any dollar they earn from exporting these commodities. For example, the financial awards in 2001 was VND 180/USD for rice, VND 220/USD for coffee, VND 280/USD for piglet pork, VND 400/USD for canned vegetables, VND 500/USD for canned fruits.
Recently, the Prime Minister approved a strategy to develop the export market in 2004-2005. According to Decision 266/2003/QD-TTg dated 17 December 2003, to raise the competitiveness of exports, various policies on finance, credit, investment, fees and charges are to be amended or expanded, with the focus on long-term credit for investment to raise production capacity, especially for industries turning out raw materials for the production of exports. In addition, commercial credit guarantees are to be expanded with attention being paid to investment projects on new technologies for exports, and to export contracts with high efficiency; credit will also be provided gradually to those importing large amounts of Vietnamese goods regularly for the regional market. According to Decision 266, items entitled to export preferences shall be reduced, along with rewards for focus on highly competitive key commodity lines and those using local raw materials and supplies in large volumes. Direct financial support is also to be limited and replaced with support for suppliers of raw materials, and technological, scientific and technical solutions for improving production of exports.

The level of export subsidy is very low although the volume and coverage of export subsidies has tended to increase over the last couple of years. In addition, the beneficiaries of export subsidy are mainly SOEs. 
In a very recent notification on export subsidies in agriculture, the Government of Viet Nam stated that the average product-specific export subsidies is VND 1,103 billion (or around US$ 73.5 million) per year during the period from 1999 to 2001. There are four major product groups benefited from these subsidies, including rice, coffee, pork, and vegetables and fruits. But over half of the total notified export subsidies (around 58%) went to support rice export. 
The most that could be demanded by WTO members is that none be introduced in the future. According to notifications by members to the WTO, 25 WTO members can subsidize exports, but only for products on which they have commitments to reduce the subsidies. Under the current WTO’s regulations, those without commitments cannot subsidize agricultural exports at all. Some among the 25 have decided to greatly reduce their subsidies or drop them completely. Besides that, most countries which have acceded to the WTO after 1995 with the exception of Bulgaria and Panama have committed not to use export subsidies .  There is now also a general commitment to phase out export subsidies in the negotiating mandate for the Doha Round.
VI. State trading enterprises

In the past, trading licenses were used in Vietnam to certify that enterprises was competent to undertake trading activities, and to specify what commodities were allowed for import or export.

The licensing system distinguished between production enterprises and specialized trading or service supplying industries. Production enterprises were licensed to import and export goods related to the production activities specified in the business registration certificate issued at the time of registration by  central, provincial or municipal authorities. For trading enterprises (which were required to meet additional conditions regarding personnel and working capital), the license identified certain kinds of products they were allowed to trade. 

According to Decree 57/1998/ND-CP on 1 September 1998, Vietnamese enterprises are no longer required to obtain a license from the Ministry of Trade to undertake import or export activities.  The basic obligation now is  to register with the provincial or municipal Department of Customs, and receive an appropriate identification code.  However, the range of goods, which they are allowed to trade remains constrained by the scope of activities, identified in their business registration certificate. Nevertheless, this range of goods do not include any farm product.
Additionally, regarding to export of rice, the Ministry of Trade still appoints enterprises and controls transaction conditions (including participation in bidding) under Government to Government arrangements . Quantity of exported rice in the Government to Government contracts will be distributed to major producing provinces on the basis of local rice-commodity quantities. Then Chairmen of the People Committee will directly appoint implementing local enterprises as rice exporters, considering benefit of representative enterprises, who sign the contracts.

The Commercial Law provides that: "The State has the exclusive right to conduct commercial activities in certain fields and regions with respect to certain types of goods and services as stipulated in lists to be published by the Government." The State will invest in terms of finance, physical technical facilities and human resources for the development of State-owned enterprises which deal in essential goods in order to ensure the leading role of SOEs in commercial activities as one of the mechanisms used by the State to regulate supply and demand, and to stabilize prices thereby contribute to the implementation of national socio-economic policies.

In the domestic market, non-state enterprises play an active role in trading activities. In international trade, non-state enterprises dominate most of marketing between farmers and major markets but export and import activities are still mostly managed by SOEs. The State, through its SOEs, also retains monopoly over the import and export of essential goods such as petroleum. In order to ensure the equilibrium of the economy, some import and export items are subject to quotas, which are allocated to well-established enterprises (the majority of them are SOEs). Other than the favorable treatment such as the access to capital, SOEs enterprises have no preferential treatment in respect of subsidies as well as tax rates.

Although State-owned economic sector still plays an important role in Vietnam economy, commercial activities of non-state enterprises have  increased significantly.  Trading activities of non-state firms have been booming and the importance of state trading enterprises is reducing. Before 1988, in the centrally-planning economy, foreign trading activities were conducted by only a small number of SOEs.  Since then, with the movement toward a market-oriented system, private enterprises have been gradually allowed to export and import . SOEs still possess an influential position in areas of production, processing and trading of farm products. However, no SOEs are allowed to manage or intervene in the trade level of farm products and their importance in agricultural trade has declined considerably. 

Until 1999, no private enterprises actually conducted any export activities of rice. Two centrally state corporations (VINAFOOD 1, and VINAFOOD 2) with their affiliates account for over 80 per cent of total rice export.  In 1998, VINAFOOD 2 alone accounted for 74 percent of exports. The remaining 20 per cent is handled by local state companies. In 1999, private enterprises legally participated in rice export for the first time. The government expanded the number of rice exporters to 47 to include some non-state enterprises, including LADFECO Enterprise, Vinh Phat Limited Co. and the Thot Not General Trading Joint-Stock Co. 
Foreign trading of other farm products is now quite open. Enterprises in various sectors established under the laws are allowed to export and import goods as regulated in their license. Central SOEs now export 60 percent of tea, over 65 percent of rubber and over 20 percent of coffee.
In the agricultural sector, SOEs (particularly centrally managed ones) play a dominant but declining role in international trade. In the last couple of years, the share of central SOEs has declined rapidly as local SOEs and private firms have proven themselves more agile and efficient. This does not necessarily mean that exports by formerly dominant SOEs have reduced; rather provincial and private enterprises have been responsible for much of the dramatic growth in trade in agriculture

VII. Regulations on quarantine

Vietnam is currently working on the establishment of an SPS regime based on international standards, guidelines and recommendations. The country’s current regime, is based on CODEX and FAO/WHO standards, standards of regional or developed countries, or national standards.
Sanitary measures
Vietnam issued the Ordinance on Veterinary dated 15 February 1993 which is the highest law on sanitary measure. To implement the Ordinance, the Government of Vietnam released the Decree No. 93/CP of 27 November 1993 stipulated regulations on animal sanitary of Vietnam. Decision 389/NN-TY/QD by the Minister of Agriculture and Rural Development was issued on 15 April 1994 to provide in detail guidelines to implement this decree. 

All control of living animals and meat is based on the Decree 93/CP. This decree includes measures for prevention and fighting against epizootic, sanitary inspection of animals and animal products, slaughter inspection and veterinary sanitation control of goods of animal’s origin, administration of drugs, and microbial germs for veterinary use.

Animals and animals products will only be moved from one to another locality, exported, imported or transited through Vietnam after being inspected by competent veterinary bodies and thereby their sanitary conditions being certified by a sanitary inspection certificate if the conditions meet with sanitary standards. Provisions on temporary immunity to sanitary inspection in some cases for domestic free sale will be stipulated by MARD. 

The Veterinary Decree also gives guidelines to foreign trade procedures. In the case of importing into or transiting through Vietnam, owners of animals and animal products or assignees will present the sanitary inspection certificate issued by the National Sanitary Inspection body of the country of origin before the beginning of sanitary inspecting operation by Vietnamese veterinary agencies. 

Recently, Vietnam’s National Assembly has passed the new Ordinance on Animal Health No 18/2004/PL-UBTVQH11 in order to be more consistent with international standards and regulations. A New Decree to implement this Ordinance is scheduled for promulgation in late 2004. Taking into account all existing legislation on Animal Health, there is no clear conflict between domestic regulations and provisions of the SPS agreement on animal quarantine.
Phytosanitary measures

Vietnam's plant protection methods are consistent throughout the country, from central to local levels basing on international standards. Phytosanitary regulations is provided in the Decree 92/CP on phytosanitary of 27 November 1993. Under these regulations, transportation vehicles, plant-based derivatives and bio-actors that might carry danger to the ecological system when imported into Vietnam are subject to phytosanitary inspection.

The plant quarantine system in Vietnam is under the management of the Plant Protection Department (PPD) of the Ministry of Agriculture and Rural Development, which has the overall responsibility to monitor the performance of plant quarantine tasks at the national level and to formulate plant quarantine policies and standards. Vietnam has about 50 Plant Quarantine Stations at sea ports, airports and along land borders with China, Laos PRR and Cambodia. The National Plant Quarantine Laboratory under the PPD handles technical issues such as pest identification, pest risk assessment and quarantine treatment. 
Plant quarantine activities include inspecting plant commodities for import and export, issuing phytosanitary certificates for the export of commodities, supervising phytosanitary treatments of plant commodities either for import or export, carrying out domestic and post entry quarantine procedures, and conducting research and development activities with regard to plant quarantine.
Vietnam is an official member of Asia and Pacific of Plant Protection Commission (APPPC), and the country recognize phytosanitary certificates from other countries basing on international and national legislation. Vietnam recognizes ASEAN countries' certificate of plan quarantine basing on international law and each country's law. In order to harmonize its phytosanitary regulations with international standards, Vietnam has been reviewing its existing legislation on plant quarantine to make it suitable to the regulations of WTO SPS Agreement and International Conventions. To supplement existing national standards, the PPD has adopted international standards such as the Glossary of Phytosanitary Terms, Plant Quarantine Principles related to international trade, and Guidelines for Pest Risk Analysis.
Recently, Vietnam issued the revised Ordinance No. 36/2001/PL-UBTVQH10 on plant protection and quarantine.  Detailed guidance for the implementation of the New Ordinance is provided in regulations on plant protection and inspection issued with Decree 58/2002/ND-CP of the Government dated 3 June 2002. Vietnam is also in the process of reviewing and amending its subsidiary legislation to ensure consistency with the amended Ordinance and the new implementing regulations. The review is also focusing on Vietnam’s WTO Accession, in particular legislation on phytosanitary measures in the light of the SPS Agreement, the IPPC and other international standards to harmonize phytosanitary measures.
Food safety

Issues relating to food safety are regulated by the Ordinance on Food Safety and Hygiene, passed by the National Assembly on 26 July 2003, effective from 1 November 2003. The Ordinance is aimed at ensuring the safety and hygiene of foodstuffs during the process of their manufacture and trading and the prevention and remedy of poisonous foodstuffs and contagion via foodstuffs. All Vietnamese and foreign organizations and individuals must satisfy the business conditions prescribed in the Ordinance for manufacturing and selling fresh and raw foodstuffs, processing foodstuffs, storing and transporting foodstuffs, and importing and exporting foodstuffs in Vietnam. For “high risk” foodstuffs, State certification of satisfaction of business conditions is required. The Ordinance also regulates the proclamation of food standards and the advertising and labeling of foodstuffs.
Thus far, Vietnam has adopted about 60% of CODEX standards relating to food and foodstuff and is planning to adopt all remaining CODEX standards.

Enquiry Point

The Ministry of Agriculture and Rural Development (MARD) currently serves as a general enquiry point for information on sanitary and phytosanitary requirements. Responsibility for sanitary and phytosanitary control, plant and animal quarantine, health quarantine and fisheries inspection, however, is further assigned to various Ministries and government’s agencies.

To address WTO obligations with regards to the establishment of a single enquiry point, Vietnam is currently focusing on capacity building in preparation for a fully operational enquiry point by the end of 2004. This enquiry point will be established within MARD and will be responsible for notice and comment procedures as required by Annex B of the Agreement on Sanitary and Phytosanitary Measures. 
Standards and Technical Barriers to Trade 

Under the Decision No. 346/QD-BKHCN of the Ministry of Science and Technology, Vietnam is working to ensure that all new technical regulations, standards, and conformity assessment procedures are in full compliance with the international standards. The main Ministries involved in standardization and quality requirements for farm products are the Ministries of Science and Technology; Public Health; Trade and Agriculture & Rural Development.

The Directorate for Standards & Quality (STAMEQ) under the Ministry of Science & Technology is generally responsible for advising the Government on issues relating to standards, measurements and quality and its tasks include: drafting rules and regulations; supervising and controlling implementation of rules and regulations; formulating national standards; performing quality system certification, produce certification and accreditation of testing and calibration laboratories, quality inspection bodies and quality certification bodies; implementing state supervision of quality requirements related to goods; organizing and guiding activities of verification, calibration , and certification of measuring instruments and patterns; participating in international co-operation.

On 25 March 2003, Vietnam’s TBT Enquiry Point was formally established under the Decision 356/QD-BKHCN of the Ministry of Science and Technology in the offices of the STAMEQ under the Ministry of Science & Technology. The TBT Enquiry Point is the national desk that receives enquiries about and gives notification of technical regulations, standards and conformity assessment procedures concerning TBT under the guidance of the WTO’s Agreement on TBT. This Enquiry Point, however, is not expected to be fully operational until the end of 2005.

VIII. Regulations on intellectual property in agriculture
Vietnam has bilateral agreements on the protection of intellectual property right with the EU, Switzerland and the U. S. The Government is now preparing for its accession to the International Convention for the Protection of Plant Varieties (UPOV).

The overall framework of Vietnam’s law and regulations on intellectual property is vested on the Part VI of the country’s Civil Code and its implementing Decrees, such as:

· Decree 76/CP issued on 24 October 1996  on the copyright; 
· Decree 63/CP issued on 24 October 1996 on industrial property, 
· Decree No. 12/1999/ND-CP issued on 06 March 1999 on punishment of violations on industrial property rights; 

· Decree 54/2000/ND-CP issued on 13 October 2000 on trade secrets, geographical indications, wine and spirits; and
· Ordinance No. 15/2004/PL-UBTVQH11 issued on 24 March 2004 on plant varieties.

In addition, Vietnam’s Criminal Code also covers criminal violations of intellectual property rights.

Among those, there are two Decrees, No. 54/2000/ND-CP and No. 13/2001/ND-CP, cover those aspects of intellectual property in agricultural trade, including geographical indications, wine and spirits, and plant varieties. Decree 54 provides for automatic protection of industrial property rights in geographical indications without registration if all prescribed conditions are fully satisfied. According to this Decree, registration of a trademark identical or confusingly similar to protected geographical indications, including appellations of origin, is prohibited.
Under the Ordinance No. 15/2004/PL-UBTVQH11, a plant variety needs to be novel, stable, uniform and useful to obtain protection, and only the creator of a plant variety is entitled to be registered with the so-called Office of Protection on New Plant Varieties for author’s right. Authors are protected by a system of Plant Variety Author Certificates, valid for 20 years from the date of filing of the application. The duration for vine is 25 years from the date of filing of the application. Apart from moral rights, the author of a protected plant variety has the right to remuneration paid by the users. 

In principle, there seem to be no clear conflict between Vietnam’s regulations on intellectual property and the TRIPS Agreement. 
CHAPTER 3 - Difficulties of acceding countries
1. A complex and very demanding process

At the end of the Uruguay Round negotiations, the contracting parties finalized the Agreement Establishing the World Trade Organization. The WTO Agreement provides the procedures through which a new country may become a member of the organization. Article XII of the Agreement streamlines the WTO accession process into a single procedure. A country’s accession is to be determined by “terms agreed between it and the WTO,” and the agreement on the terms of accession has to be approved by a two-third majority of WTO members. 

A country wishing to join the WTO must formally submit a communication to the Director – General of the WTO indicating its desire to accede. The DG then transmits the application to the General Council, which is comprised of representatives from all member countries. The GC then establishes a working party and refers the matters to the working party with a general mandate to examine the application for accession and to submit recommendations which may include a draft Protocol of Accession. Any interested member may join the working party, and there is no limitation on the number of participants in the working party. However, given the substantial time and resources required for participation, in practice only major industrialized members and those with a substantial interest in trade practices of the applicant country participate in the working party.

The working party is charged with drafting a report to the GC on the application for accession and an eventual protocol setting forth the details of the applicant’s accession. The working party is thus primarily responsible for the systematic or multilateral track of the accession negotiation process. The applicant is required to submit to the WP a Memorandum on the Foreign Trade Regime. The purpose of the memorandum is to describe the trade regime of the applicant country; this broad goal requires information on a variety of matters that affect, however, incidentally, the applicant country’s trade practices. The information which the WTO requires, and thus is presumably open to negotiation with the WP, includes but is not limited to areas such as: (i) the country’s economy and economic policies; (ii) its governmental apparatus, including description of any distribution of powers among separate branches or different levels of governments; (iii) the country’s policies affecting trade in goods and services; (iv) its intellectual property regime; (v) the institutional base of its foreign trade, such as existing bilateral agreements or membership in multilateral organizations: and (vi) all statistics and publications concerning the economy and trade.

The WP then conducts a thorough review and examination of the accession request. The Memorandum is circulated to all members, who are invited to submit questions and comments for the applicant. These questions may pertain to information in the memorandum or to any other issue of interest to the members, and may be forwarded to the applicant anonymously. The purpose of this review process is to assure that a country joining the WTO has a foreign trade regime that is consistent with requirements of the Multilateral Trade Agreements, and that the country will likely comply with those requirements in the future. In acceding to the WTO, countries acquire significant rights in international law from other members of the WTO.  They include a right not to be discriminated against in trade which effectively provides legal protection against use of trade for political purposes by larger and economically more powerful trading partners. Any member of the WTO can require any other to respond to challenges that trade rights are being ignored in a process of compulsory arbitration.  This gives small countries rights in international law not available in any other international forum. Although all applicants must accede to the WTO Agreement and the Multilateral Trade Agreements, the terms of accession may be unique to each individual applicant. The multilateral review and negotiation track, in addition to verifying consistency and transparency, may result in exceptions to provisions of the WTO Agreement or in commitment and assurances beyond those required by the Agreement.

Concurrent with the multilateral negotiation track over the applicant country’s systemic conditions is a process of bilateral negotiation over the applicant country’s concessions for market access in goods and specific commitments in services. The negotiation process over such concession is carried out bilaterally with the applicant’s major trading partners that are members of the WTO. Such concessions primarily take the form of relevant reductions and bindings of import tariffs with respect to goods, and of specific commitments to liberalize trade in services. The bilateral negotiation process yield Schedules of Concessions and Commitments for goods and services. These Schedules are then reviewed multilaterally by the WP, and are annexed as integral parts of the draft protocol of accession.
Recognizing that other states may wish to join this legal system as time passed (original ratifications of the GATT numbered 26, the WTO today has 148 members) the Agreement made provision for others to join on terms to be determined by existing members.  The uncodified practice is the expectation that to match in some way the benefits preexisting members of the GATT/WTO had extended to each other by opening markets over time, newly exceeding states would be expected to offer to reduce their trade barriers as a contribution to liberalization as a price to pay for securing access to the benefits.  New members were not to “free ride” and secure the benefits of reductions of trade barriers made previously by members without a contribution. The accession process can therefore be seen as a negotiation over the price to pay for securing the benefits of the system. The principal point of accession to the WTO is to use alignment of regulation of trade with WTO provisions to foster higher rates of growth. by encouraging the most efficient allocation of economic resources in the domestic economy where they are influenced by the traded goods sector.  The principal economic benefits are achieved when members act to reduce their national barriers to the movement of goods, services.
Upon completion of the examination of the applicant country’s trade regime and the market access negotiations, the WP approves a report, a draft decision, and a protocol of accession (with the schedules of commitments annexed and integrated). These documents are presented either to the GC or to the Ministerial Conference. Adoption of the WTO of the documents and final approval of the accession requires a two-third majority of the WTO members. The protocol of accession is effective 30 days after acceptance by the applicant, either by signature or, if legislative approval is required, by deposit of ratifying instrument.

While the WTO is approaching universal membership, its approach towards accession is far different from that of most other international organizations. The WTO is a system of legal treaties. It is different from other international organizations, like the United Nations, which are deliberative bodies. These institutions generally operate under a principle by which, in the absence of truly egregious political problems or especially intractable diplomatic difficulties, all sovereign states have a presumptive right of membership. There may be agreements to sign, dues to pay, and other obligations to meet, but the process of accession is neither burdensome nor lengthy because they do provide the extensive or legally-binding legal rights and obligations like the WTO. It generally involves little or no formal scrutiny of the country’s existing laws and policies and even fewer demands for changes in these laws and policies (at least as an initial condition). Examples of such universalistic institutions include the United Nations By contrast, the WTO creates a legal system and members can only acquire the rights and obligations which it provides by accepting the joining terms which existing members dictate. In that sense it is more like a club. 

The accession negotiation technically consist of three interrelated tracks: multilateral track, a market access in good track and a market access in services track. The multilateral track provides for the examination of the foreign trade regime and economic system of the acceding country and their compatibility with the WTO's agreements. The market access in goods and services tracks includes negotiations of concessions in the area of trade in goods and services (mainly in form of reduction and bindings of import tariff and concessions to open services markets). The negotiations of market accession on goods and services are carried out bilaterally with the main trading partners of the acceding country.

In the multilateral, track the room for maneuvering is rather narrow, being limited to the length of phase-in periods and the possibility of temporarily maintaining practices not in conformity with the WTO's agreements. Under the bilateral tracks, the acceding country has a much greater for maneuvering, and an authentic process of negotiations takes place, with the limitation that the acceding country's concessions are unilateral in nature.

The process of acceding to the WTO is a quite one-sided affair, with all of the requests and demands coming from the existing members and an acceding country is just trying to bargain as how much concession it can absorb. The applicant is not entitled to request additional benefits or concessions in excess of those stipulated in the WTO Agreements, nor can it seek tariff concessions or services commitments from the existing members. 

Within the WTO, members undertake to comply with the rules and disciplines of the trade agreements, which bear directly on their trade policies and practices. The acceding country is required to conform to the rules of the WTO Agreements and to pay a "membership fee" in terms of specific concessions on tariff rates, commitments on agricultural subsidies in return for its right to enjoy the benefits resulting from the liberalization achieved in previous multilateral trade negotiation. Once it becomes a WTO member, a country will be able to participate in future negotiations under the WTO's aegis on equal basis according to the principle of reciprocity and mutual benefits. 

The provision of the WTO on accession negotiations does not specify the precise commitments expected from acceding countries, nor does it establish clear standards for which compliance is sought or identify the scope and extent of demands that could be made. It is argued that some rules are marked by ambiguities that can make the accession processing more complex than otherwise it should be. This ambiguity is in some sense positive, insofar as it allows for a degree of flexibility, but the leading members of the WTO are much less inclined to employ that flexibility now than they were in decades past. In contrast, existing members sometimes may take advantages of those ambiguities to push applicant countries to make more stringent concessions. 
The more stringent and detailed rules and disciplines in the WTO agreements make accession negotiation very complex. They provide limited flexibility for developing countries and countries in transition, while WTO members tend to ask more concessions from acceding countries with regard to reduction and binding of tariffs, specific commitments in agriculture (improved market access, reduction of domestic support and export subsidies). In many respects, the WTO accession negotiations require from developing countries substantial concessions which could have an immediate effect on the access of foreign products to their markets and have substantive implications for the domestic policy options, while the benefits of membership in the WTO in terms of increased market access to other markets and multilateral trading rights could be felt in a longer term. 

Acceding countries to the WTO are suffering from difficulties mainly due to: (i) the unprecedented complexity of the accession process itself requiring pursuit of negotiations in three tracks (one multilateral track on systemic commitments and two bilateral tracks on market access negotiations in goods and services with interested WTO members); (ii) insufficiencies in knowledge, experiences, strategies, resources and infrastructure that are required for accession; and (iii) stringent demands from major WTO members which in general require from acceding countries more stringent obligations and commitments that those made by the original WTO members in the Uruguay Round.

As compared with the GATT, WTO agreements involve more complex and detailed rules and disciplines covering not only trade in goods, but trade in services which is defined to cover investment, transport, communication, movement of persons, etc. the protection of intellectual property rights and the dispute settlement mechanism. In many cases, acceding countries were not very familiar at the technical level with WTO Agreements and their implications for national economies and development at the time when they decided to accede.

An acceding country is required to submit considerable detailed information, including statistics on its economy and trade, domestic support and export subsidies in agriculture, state-trading enterprises, detailed description of institution and regulatory mechanisms in services, standardization, sanitary and phytosanitary systems and protection of intellectual property. In many instances, these data are simply not readily available.

An acceding country has to bring its legislation into conformity with the provisions in the WTO Agreements. In some cases, this requires the preparation of legislation in areas previously not subject to regulation. For example, many acceding countries lack adequate regulatory systems and legal infrastructure in the areas of protection of intellectual property rights, trade in services, competition policies. This requires legal experts both on national legislation and the WTO Agreements. And that requires a great deal of time and money to have those qualified experts on those fields in place.

Since WTO Agreements cover several complex areas, a well managed coordination between various Ministries or Agencies is desperately required in preparing necessary documents and negotiation positions, and enactment of laws and regulations. Acceding countries often lack infrastructure, precise mechanisms and traditions to conduct this kind of coordination. In the case of Vietnam for SPS matter, which involves many Ministries as well as government agencies, including Ministry of Agriculture and Rural Development, Ministry of Public Health, Ministry of Science – Technologies - Environment, Ministry of Trade, Ministry of Fisheries, etc… Consequently, the efforts to coordinate all involved ministries are quite enormous and cumbersome.

Accession process also requires examination by applicant countries of the levels of its own projected obligations to analyze their implications for the economy and trade (e.g. revenue loss and decrease of protection caused by tariff reductions; implications of liberalization in specific services sectors; impact of reduced domestic support measures in agriculture, etc.) in many cases, acceding countries are poorly equipped with analytical tools, including insufficient data and information management systems, to conduct such examinations at all.

Invocation of Non-application clause

Article XIII: 3 of the WTO Agreement stipulates that it is possible for WTO member not to apply WTO Agreements in regard of an acceding country upon notification before the approval of the accession terms. At present, only the US has invoked this provision with regard to Mongolia and Kyrgyzstan; therefore, the US does not apply the WTO Agreements to these countries. The reason why the US cannot apply the WTO is a very much domestic issue. The "Jackson - Vanik amendment" provision does not enable the US Government apply unconditional MFN treatment to "non-market economies".

Any acceding country, when deciding whether or not to join the WTO, should evaluate all the pluses and minuses of this exercise. All these additional requirements are not based on the legal norms of the WTO, and they do not taking into account the actual situation in acceding countries. Furthermore, acceding countries are required to make bigger commitments than the original members were. This might create a two-tiered system of rights and obligations for different members, thus substantially damaging the main principles of the WTO: non-discrimination, equal rights and transparency. If the WTO system is to serve the world trading community, it should not differentiate between members with regard to basic obligations, and it should duly taking into account the actual economic and social situation in developing countries and countries in transition.

2. Two-tier system

Article XII of the Marrakesh Agreement establishing the WTO (referred to as “the WTO Agreement”) stipulates that a non-member may become a Member on terms to be agreed between it and the WTO members. The Article does not provide further details, either the criteria of accession or the scope and degree of demands that could be posed on acceding countries. In fact, it places the whole accession process in a strictly negotiating rather than rule-compliance context. Thus acceding countries are pressed to accept more stringent commitments than those of WTO members at the same level of development, if they want to accede to the WTO. Such commitments include: (i) non-application of the rights under the WTO Agreements which are available to WTO members such as S&D provisions for developing countries and countries in transition (mainly, transitional period) and tariffication and special safeguards in agriculture (this could be defined as “WTO-minus” which mean that new members will receive less rights than the existing members do); (ii) areas not covered by WTO Agreements like privatization, investment regime and bindings of export-tariff (defined as “WTO-Plus” which means that new members will have more obligations than the existing members have); and (iii) stricter concessions and commitments on goods and services than those accepted by the UR participants such as lower tariff concessions, and wider coverage of specific commitments on services.

Experience to date has shown that in some cases, acceding countries may be requested by some major WTO members to accept obligations extending beyond those contained in the WTO's agreements and/or to undertake specific commitments with respect to measures falling outside the scope of those Agreements. It should not be surprised to note that some WTO countries have even taken the position that acceding countries should accept a higher level of obligation than the original WTO members.

WTO- Minus

The WTO Agreements provide rules and obligations that signatories should observe, while most Agreements contain provisions on special and differential treatment for developing countries, countries in transition and/or LDCs considering the special condition and difficulties of those countries to implement them. These provisions could be considered as rights of those countries which were acquired through UR negotiations. Some Agreements provide for two-year transitional period like the Agreement on SPS, others provide for five year period like the TRIPS. It may well be said that at the moment the two-year transitional periods expired, but WTO member are still using five-year transitional period in other Agreements and it is becoming more doubtful whether the present WTO developing country members can implement them on time.

Experiences from all over the world have clearly shown that trade liberalization is a very complex process. It requires the existence and smooth functioning of a number of interrelated institutions, which facilitate the implementation of liberalization measures at the lowest social and political costs. (To mention just a few of the institutions required: social safety net for those who become unemployed; retraining for the labor force which is becoming redundant; assistance for business entities in introducing the necessary structural adjustments; and labor mobility to facilitate the movement of labor among different regions of the country). These institutions exist in all developed countries, while most of them are completely missing in many developing countries. Overcoming institutional deficiencies requires time. Consequently, Developing country applicants are especially concerned over the apparent invalidation of established S&D principles in specific WTO Agreements on transitional period.

However, acceding countries have had difficulty in benefiting from such S&D provisions. In accession negotiations conducted so far, however, developing and transitional countries have found their partners extremely reluctant to permit them to use these transitional provisions. The United States in particular takes the position that only original WTO members are entitled to use the transitional periods, while some other members are wiling to consider transition periods as negotiable possibilities. The Agreement on SPS provides two-year transitional period for developing countries, however, no acceded countries were allowed to use the transitional period. Meanwhile, the Agreement on TRIPS provides five-year transitional period for developing countries and countries in transition, no country got transitional period, except Ecuador for half a year upon its accession.

The very complicated and dramatic negotiating history of the Agreement on Agriculture in the Uruguay Round, where a large number of compromises and trade-offs between participants were involved, makes it very difficult for the acceding countries to adapt to the prescribed parameters of this Agreement. With regard to market access commitments, the key concept of tariffication and its modalities are not mentioned in the Agreement. In accession negotiations, the WTO members will insist that tariffication was an instrument used only for the participants of the Uruguay Round, while the newly acceding countries are not entitled to establish tariff equivalents for their non-tariff measures affecting agricultural imports and should eliminate all such measure upon their accession.  No acceded country was allowed to use “tariffication” technique to convert its non-tariff measures. Special safeguard measure (SSG) which were in principle designed to apply to tariffied products under the Agreement on Agriculture (Article 5), were nevertheless permitted to earlier accessions (Ecuador, Bulgaria and Panama), and while not allowed in the cases of Mongolia, Kyrgyz Republic and Latvia. In the case of China and Taiwan, SSGs are only allowed to be applied on a limited number of commodities.

The base period for calculating agricultural commitments could be another confusing point. A “technical note” by the WTO secretariat (doc. WT/ACC/4 of 18 March 1996), which was designed to clarify the issue of agricultural commitments for newly acceding countries, mentions only the domestic support and export subsidies components of the Agreement and totally omits market access commitments. On the other hand, it proposes different base periods (i. e. the most recent three year period) than does the Agreement itself for calculating these two types of commitments. The basic conclusion is that the Agreement on Agriculture was negotiated without taking into account the specific situations that may be faced by newly acceding countries, and therefore the latter should be prepared to negotiate their levels of agricultural commitments based rather on their requirements (similar to the negotiations on tariff and services sectors) than on the exact rules and disciplines contained in the Agreement. The same applies to base periods for agricultural commitments: that is, acceding countries may propose base periods in accordance with their development needs and particular situation and defend them throughout the negotiations. Those kinds of confusion make it more difficult and time-consuming for applicant countries when preparing requested information.

WTO-Plus

Article XXIV:12 of GATT  provides for that “each contracting party shall take such reasonable measures as may be available to it to ensure observance of the provisions of this Agreement by the regional and local governments and authorities within its territories.” Two countries, Kyrgyz Republic and Latvia committed to confirm the sole authority of central government on foreign trade policy issues and its intention to eliminate or nullify measures taken by local government that were in conflict with the WTO Agreements. These commitments are rather more binding compared with the text of the related provisions of the GATT. It should be noted that this is a new type of commitment that have not been seen in the commitments of acceded countries before.

Under the provisions of the GATT 1994, countries are free to establish and maintain state trading enterprises. However, Article XVII is intended to ensure that trade conducted by state trading enterprises is subject to the same degree of discipline as trade conducted by private firms, and it contains obligations with respect to non-discrimination, commercial consideration in purchases and sales and securing transparency through detailed notification requirements.

Acceding countries have not always clearly understood that under the Article XVII the criterion is not ownership but rather how and under what conditions the enterprises operates. Thus, privatizing an enterprise, transforming it into a joint stock company or having it operate within special funds does not change its position as a state trading enterprise if it still enjoys exclusive or special rights or statutory or constitutional powers through which, with its purchases or sales, it influences the level of imports and exports. State-owned enterprises which do not enjoy special rights and privileges do not fall within the disciplines of Articles XVII.

WTO members have, in addition, paid special attention to all kinds of monopolies that acceding countries may have in the areas of production, distribution and/or foreign trade, relating these questions often to state trading but also to government procurement. Detailed questions concerning product coverage, operational policies (in particular pricing) and whether and when a country intends to abolish monopolies are likely to be submitted by WTO members.
Though Article XVII of the GATT stipulates activities of “State Trading Enterprises,” there is no obligation concerning privatization or ownership of enterprises. However, in accession working party meetings, major developed countries have pushed acceding countries to privatize as many SOEs as possible, and to report the situation in a periodical manner to the WTO, together with commitment on regular information on economic reforms which is also not governed by any WTO Agreements. Kyrgyz Republic went on to commit to privatize all industrial SOEs.

Regarding to the agricultural domestic support, 20 percent cut from base period was agreed in the UR for developing countries. Article 6.4 of the AoA stipulates that 5 percent "de minismis" level for developed countries and ten percent for developing countries, which all members not to include such domestic support in calculation of their total AMS and thus not to reduce them. Bulgaria committed to reduce domestic support by 76 percent on accession and by 89 percent in two years. Kyrgyzstan and Albania committed to use 5 percent as "de minimis level", whose level is equivalent to level of commitment for developed countries. Latvia also committed to use 5 percent "de minimis" level after four-year transitional period. China also had to commit at the "de minimis" of 8.5 percent, which is significant lower than the 10 percent level for developing countries. Many of acceding countries have to accept the kind of commitment that no existing countries have to swallow as just provide domestic support within the limitation of de minimis level.

The same situation happens to export subsidies. At the UR, countries with declaration of export subsidies are allowed to keep export subsidies although at a lower level. Any other countries without such confession would not be allowed to apply them. For acceding countries, only very few are successful in fighting to keep export subsidies on farm products, including Bulgaria. While Panama committed to eliminate within about five years, while Ecuador, Mongolia, Kyrgyzstan and Latvia, China … bound them at zero, although Latvia had practiced export subsidies for certain products. these were by far stricter commitments compared with the commitments of the WTO members, particularly those of the EU and the US.

In the case of China, the country also has to accept to be treated as a non-market economy when determining price compatibility under the Article VI of GATT 1994 and the Anti-Dumping Agreement. Due to this concession, importing WTO member shall use either Chinese prices of costs for industry under investigation or a methodology that is not based on strict comparison with domestic prices or costs in China if the producers under investigation cannot clearly show that market economy conditions prevail in the industry producing the like products with regard to manufacture, production and sale of that product. The provisions on non-market economy shall expire 15 years after the date of accession. Obviously, this kind of concession goes far beyond WTO agreement.

Stricter requests on market access

Recent accession protocols are based on the concept of universal and uniform liberalization, with little regard to the specificity of the acceding country. Almost all accession protocols impose stringent obligations on new members, they are required to comply with WTO rules by the time of their accessions, and they are also required to undertake substantial trade liberalization. The level of bound tariffs of new WTO members is very low, normally much lower than that of original WTO members of similar economic development level.

In the case of the Agreement on Agriculture, the commitments of WTO members contained in the Concessions Schedules of members should provide a point of reference for establishing the obligations of an acceding country. However, it may be expected that major WTO members will generally insist on a maximum level of obligations for an acceding country irrespective of its development status and needs regarding each of three main components of the Agreement, and especially so in the case of an acceding country with current or potential export capacities in agriculture, as it is very obvious in the case of Vietnam.

3. A lengthy process

Accession to the WTO can be quite lengthy and difficult, with the existing WTO members setting ever higher standards for the new applicant to meet. The existing members sometimes approach these negotiations as yet another opportunity to advance issues of interest to them, a fact than can drag further the acceding process.  

In a review of the debate among members countries over the accession process, a note by the WTO Secretariat stated that: “It was pointed out that the accession process was often lengthy and too demanding for certain acceding governments; the fact-finding stage, particularly, appeared to be unduly long, inquisitorial and frequently repetitive. Many speakers said that many accessions were moving too slowly, some adding that the process should be simplified. Other speakers acknowledged that few accessions had taken place recently but said that this did not mean that the system was not working… However, it appeared generally agreed that the WTO should look for ways to expedite the current accession processes so that applicants are not kept waiting longer than necessary.
”

The process is much more time-consuming that it was in years past. The average WTO accession thus far has had an elapsed time of just over five years from the establishment of a Working Party to membership. This figure masks the considerable range of experience among acceding countries, where negotiations have ranged between three and 10 years, and fails to take into account the much longer periods experienced by some of the countries that have not yet completed the process. The completion of China’s accession is a major accomplishment but one that was 15 years in the making. Algeria and Nepal have been at it since 1987 and 1989, respectively.

Vietnam is a developing country at a lower level of development. But thanks to its quite high growth of GDP over the last decade, the country has been widely seem by many members of the WTO as a very potential to become competitive in the world market. With its 80 millions of consumers, the country also present quite large market for countries to take. Consequently, member countries will try their best to get the most they can out of their deal from the country’s accession to the WTO. Consequently, it has complicated further process for Vietnam to be accepted into the WTO system.

It is also much more difficult for acceding countries at the moment since the Doha Round has been intensified while at the same time many major WTO members have been in fact dedicating most of their human resources and time for negotiations on the bilateral free trade deals as well as regional trade agreements. Consequently, acceding countries have been in great pressure to compete to get more attention from interested members of the working parties, especially those of major forces. This naturally will lead to time-delay for negotiation for the acceding countries. 

In short, experiences from newly acceding countries have shown that unfairness may arise in the accession process. Notwithstanding the juridical equality of states, the acceding countries are required to bear burdens set by the richer, larger and more powerful WTO members. The present WTO accession practice constitutes the use of double standards. Many developed countries still maintain high trade barriers in agriculture that are certainly not consistent with general WTO principles. Agricultural export subsidies and domestic supports in developed countries distort world market conditions, and their elimination is not yet in sight. On the other hand, applicant countries would be well advised to look past the unfairness and approach the negotiations with pragmatism if they firmly believe that joining the WTO is a good thing for their development.

CHAPTER 4 – Conclusions and POLICY RECOMMENDATIONS

Over the last decade, Vietnam has made significant improvements in its legal system as the country transits from a centrally-planned economy to a market-oriented economy and on the way to become a law-governed country. As the result, hundreds of legal documents have been issued or amended. In all of its legal document newly released in the last couple of years, there is always one clause mentioning that if there is any conflict arise between the domestic rules and international rules in international conventions of which Vietnam is a member , then the international laws will always take precedence over the domestic one. This is very much welcomed by the international community but nevertheless they will expect this good intention being expressed as legal commitments in the country’s legal documents. 
As the country wishes to join the WTO,  Vietnam has been requested by WTO members to review all of its existing law and regulations to ensure they are in conformity with the organization’s agreements. In term of the agricultural sectors, it means that agricultural policies need to be consistent with the provisions of WTO Agreements , particular the GATT, the WTO Agreement on Agriculture, Agreement on Application of Sanitary and Phytosanitary Measures and the Agreement on Technical Barriers to Trades. If Vietnam can obtain WTO membership in 2005 to meet its original target, remaining time is very short and therefore it is very essential for the country to know what agricultural policies needs to be changed and what legal action needs to be taken.
When comparing with WTO’s regulations, there will be a number of existing domestic policy measures on agricultural sector that may not be consistent with commitments Vietnam will need to make to multilateral trade agreements and which Vietnam should prepare to revise. The major conflicts center on Vietnam’s policies that manage agricultural supply, distribution, and trade of major agricultural commodities, including attempts to stabilize prices, to assist farm export, and operations of state owned enterprises.  
The issue for the government, however, will be to find alternative WTO-compliant policies to meets its stated goals of stabilizing agricultural markets and prices, raising farm incomes, insuring supply and reasonable prices for consumers and end users, and finally, maintaining social and political stability. Carefully selected price or income support systems as well as commodity insurance schemes might also be considered to assist individual farmers to cope with price volatilities. The Government should also further support farmers through the provision of information, better services, promotion of new technologies, improved infrastructure and rural-urban transport and higher quality of other supporting services, especially in more remote areas.

 In addition, there is a great need for information dissemination and awareness raising amongst all stakeholders of the agricultural sector, especially for people working at the and grassroots levels about the WTO and its implications to the sector. 
1. Agricultural Trade Policies

a. Tariff

Specific levels of tariffs imposed on imported agricultural goods will be subject to negotiations between Vietnam and interested members of the WTO  through bilateral negotiations on market access.  At the completion of these negotiation, Vietnam will have to make changes to the Decision 110/2003/QD-BTC on the Promulgation of the Preferential Import Tariffs in order to implement the country’s concessions in term of tariff level binding and reduction on agricultural imports.

Vietnam should provide clear information on tariff rates affecting imported goods, including agricultural commodities. Sometimes, enterprises are confused about the existing rates and changes in tariff rates to the extent that at any given point in time, they might not be able to guarantee applicable rates because of frequent changes in the tariff regime. Consequently, Vietnam should make its tariff schedule more predictable.

Vietnam’s current valuation procedures are for the most part based on a system of reference pricing but Vietnam has to phase out this system. Until now, under the Circular 118-2003-TT-BTC, valuation based on the WTO Customs Valuation Agreement (CVA) applies to goods originating from ASEAN countries and the United States. Vietnam needs to extend this application to goods from other countries as well in order to meet the WTO’s regulations. Under the current law, customs officials apply reference pricing if the declared value is 70% less than what is referenced. Such practices can be tolerable if undertaken in a predictable and transparent manner. 

Overall, the implementation of greater transparency (including procedures for providing advance rulings on tariff classification) is called for, as is more effective use of risk assessment tools, and infrastructure modernization to assist Customs in their efforts to facilitate trade flows. 

b. Non-tariff measures

Non-tariff measures are often attractive to governments because they give the impression that they offer immediate control over outcomes, in this case as flow of imported goods. However, they usually have a range of unexpected effects, and provide an uncapped level of protection to the industry benefiting from the barriers. While this may be thought to be beneficial by the participants in the industry, it means that there is no limit to the costs they can impose on the economy through inefficient use of resources. From economist’s view of point, for the benefits of the country in general, non-tariff barriers should be removed and replaced by tariffs to make protection transparent.

In order to meet the WTO’s regulations, Vietnam has to remove all non-tariff barriers on agricultural products. As the Prime Minister’s Decision 46/2001/QD-TTg will expire by 2005, Vietnam should remove its restrictions on sugar and cigarettes, namely quantitative import restrictions and discretionary import-licensing in the case of sugar, and  import prohibition in case of cigarettes.
Without any non-tariff barriers, in order to protect domestic producers from sudden flow of imported goods into the country, Vietnam should improve its regulations on anti-dumping measures, safeguard mechanisms as well as countervailing measures.
At the moment, regulations and procedures on trade remedies through safeguards are governed by Ordinance 42/2002/PL-UBTVQH10 on Self-Protection in Import of Foreign Goods into Vietnam dated 25 May 2002 and its implementing Decree 150/2003/ND-CP Providing Detailed guidelines for the Ordinance 42/2002/PL-UBTVQH10 on Self-Protection in Import of Foreign Goods into Vietnam. The Ordinance 42 allows Vietnam to take protective measures in order to safeguard its domestic industries against serious losses in circumstances where there is a sudden increase in import of goods “beyond the certain levels”.
On Anti-Dumping Measures, the National Assembly just recently passed the Ordinance on Anti-Dumping Applicable to Imported Goods in Vietnam. The Ordinance aims at limiting the adverse impact on domestic Vietnamese industries caused by dumping of imported goods in Vietnam. 
The Ordinances on safeguards, anti-dumping and the proposed new Ordinance on countervailing measures will form the next limb of Vietnam’s legal framework to regulate imports in anticipation of the opening of its markets under the term of its WTO accession.

What the country needs to do from now is to focus on how to effectively implement those Ordinances since these kinds of measures are totally new to the country’s legal framework. The important element of this is capacity building both in term of human resources and infrastructure in order to handle disputes over trade remedies.
2. Domestic supports

In the area of domestic support, the basic thrust is to encourage a shift in policy to the use of measures that distort production and trade as little as possible. Essentially, Vietnam can commit to reduce over time the types of domestic subsidies and other support measures that distort production and trade, while the country can remain free to maintain or increase support measures that have little or no distorting effect, such as agricultural research or training by the government. 
If direct support of agriculture is capped and in some case reduced, Vietnam will need to increase alternative types of support for farmers, including providing increased levels of resources for technical improvements in crop varieties and livestock breeds, rural infrastructure projects, timely market information, and rural development programs aimed at alleviating poverty. In this way, Vietnamese farmers will hopefully be able to reduce costs, increase yields, and improve their competitiveness. Major changes in government support for farmers, therefore, would need to be moved from production-link support to targeted income support that provide financial support directly to needed farmers.
The large number of government programs that meet the WTO “Green Box” criteria will be increasingly important to Vietnam’s agriculture. In order to promote sustainable growth and competitiveness of the agricultural sector, the government of Vietnam should increase its investment in agriculture with the green box support, such as building infrastructure, research and development, training, improving irrigation network. More investment also need to be placed in agricultural extension services for farmers, technology transfer. These kinds of support are the real foundation for increase in production, productivity, and competitiveness.
Taking into account the progress in the Doha Round, Vietnam may need to redefine its support under the Blue box policies. Vietnam is more likely to maintain programs that are otherwise amber by claiming the programs as ‘green’ under the special provisions for developing countries: the type of support that fits into the developmental category are measures of assistance, whether direct or indirect, designed to encourage agricultural and rural development and that are an integral part of the development programs of developing countries. They include investment subsidies which are generally available to agriculture in developing country Members and agricultural input subsidies generally available to low-income or resource-poor producers in developing country Members. Otherwise, Vietnam can redefine the programs to make them fit into either Green category.

Support under the Amber box on one hand is limited by WTO’s regulations, and on the other hand will not help to improve the competitiveness of the agricultural sector. Therefore, these kinds of support should be limited and as transparent as possible. 

3. Export subsidies

In the area of export subsidies, Vietnam has to make changes in its current export promotion policies in order to refrain from application of direct export subsidies. As experiences from most recently acceding members to the WTO, it is very likely Vietnam will have to agree to eliminate all export subsidies upon its accession to the WTO.

It should be noted that as Member countries agreed in Geneva on the Negotiation Framework for the Doha Round, there will be more regulations on export credits. So Vietnam needs to be ready for further changes in WTO’s regulation on export subsidies. 

Under existing WTO regulations, there are no disciplines on export promotion  or export insurance .Vietnam could revise its current export promotion policies to assist exporters through provider export promotion and export insurance,  marketing costs, packaging, etc. The government can also support exporters through support for trade fairs and exhibitions, market research. One of the most effective way to provide this kind of assistance is through Commodity Associations, such as Vietnam Fruit Association, Vietnam Coffee and Cocoa Association, etc.
Any way, Vietnam should replace direct export subsidy by other kind of government assistance, which are more useful to improve competitiveness of agricultural industry. Experiences from countries around the world have shown that direct agricultural subsidies are not really appropriate for a country to improve its competitiveness. In contrast, it may lead to the situation where exporters might become too dependent on government support so that they can not stand on their own. In addition, if Vietnam uses direct subsidies on a specific commodity, then the importing government under WTO’s regulations has the right to apply countervailing measures to offset the impact of the subsidy if it damages the domestic industry in the importing country. This type of government financial support will not help exporters much. It is argued that scarce public funds are better used for facilitating measures and indirect support such as infrastructure investment, research, and regulatory reform, standard, etc. 
4. Technical barriers to trade (TBT) and SPS Measures

With respect to TBT matters, Vietnam is currently working to ensure that all new technical regulations, standards and conformity assessment procedures comply with international practice. As the country already established its enquiry point as required by the WTO’s Agreement on TBT, all Vietnam has to do now is to make it fully operational in order to promote transparency, making it easier for foreign entities to become familiar with Vietnam’s technical regulations.

One important area is covered by the WTO Agreement on the Application of Sanitary and Phytosanitary Measures. As being mentioned in early chapter, it is very likely that Vietnam has to commit to apply the SPS Agreement immediately upon its accession to the WTO. The SPS Agreement establishes rules and procedures regarding the formulation and application of sanitary and phytosanitary measures, i.e. measures taken to protect against risks associated with plant or animal borne pests and diseases, additives, contaminants, toxins and disease-causing organisms in foods. The rules and procedures in the SPS Agreement require that sanitary and phytosanitary measures address legitimate human, animal and plant health concerns, do not arbitrarily or unjustifiably discriminate between WTO members’ agricultural products, and are not disguised restrictions on international trade. The SPS Agreement requires that the measures in question be based on scientific principles and developed through risk assessment procedures, while at the same time it preserve each member’s right to choose the level of protection it consider appropriate with regard to sanitary and phytosanitary risks.

Vietnam should improve the transparency of SPS regulatory regime. In addition, Vietnam should adopt universal standards and procedures. At the moment, there are complains that Vietnam’s officials sometimes requires unique information for imported goods that no other importing countries would request.  These unique requirements raise the costs of doing business and create significant barriers to entry into the Vietnamese market. Consequently, Vietnam should accelerate its current review of the country’s regulations and standards relating to quarantine. At the moment, to supplement existing national standards, the Plant Protection Department under the Ministry of Agriculture and Rural Development has adopted international standards such as the Glossary of Phytosanitary Terms, Plant Quarantine Principles related to International Trade, and Guidelines for Pest Risk Analysis.
In addition, the country should make its Enquiry Point operational upon its accession to the WTO. The SPS Enquiry Point should be the national desk that receives enquiries about and gives notification of sanitary and phytosanitary measures.
It should be noted that a strong SPS framework is also very important for Vietnam, not only because a competitive export position requires establishing and maintaining the sanitary and quality requirements for Vietnamese products, but also as a way of improving health conditions in the country, to the extent that best practices and standards would then be more widely applied in Vietnam. Probably the most adequate approach for Vietnam is to insist on receiving the technical and financial assistance considered in the SPS Agreement (Article 29 and 30) and to approach the ADB, the World Bank and FAO for assistance to strengthen Vietnam's capacity to build and improve the country’s own systems of quality control and health and safety standards. These systems should be centered on their own needs to improve health and sanitary domestic conditions.
5. Intellectual property rights in agriculture

In Vietnam, intellectual property and civil violations are currently governed by provisions of the country’s Civil Code and related implementing regulations. Vietnam’s Criminal Code covers criminal violations of intellectual property rights. To address its international obligations, the government is currently assessing its intellectual property regime. Vietnam is now preparing for its accession to the International Convention for the Protection of Plant Varieties (UPOV). Nevertheless, in addition to actions plans for Vietnam’s accession to the various intellectual property conventions, the government should build a separate law governing intellectual property, separate from the Civil Code that currently governs intellectual property protection, violations and remedies. 

6. State trading enterprises

In its WTO accession agreement, Vietnam might have to agree to disciplines on the importing and exporting that are taking place through state trading enterprises. Vietnam need to commit to provide full information on the pricing mechanisms of state trading enterprises and to ensure that their purchasing procedures are transparent and fully in compliance with WTO rules. This is likely to reduce the government’s ability to use state trade enterprises as a policy instrument to support domestic production.
In sum, Vietnam’s commitments to both bilateral and multilateral trade agreements are likely to provide some serious challenges to policy makers as they struggle with the conflicts between their own commitments to the world and their domestic agricultural policies. Vietnam’s policy markers will need to move beyond their traditional set of policy options and look for new, creative ways of insuring sufficient farm income, providing consumers with high-quality food products, and providing the vast Vietnamese countryside with better economic opportunities and hence more efficient allocating resources along the line of their own comparative advantage. 

The changes that Vietnam needs to make in terms of altering domestic policy will be very difficult. Nevertheless, since the late 1980s Vietnam has been very successful in transforming its struggling collectivized agricultural system to its current market system with socialist orientation. This dramatic transformation was a success by almost any measure – and one that provides some optimism for this next transition to take the rural sector to prosperity./.

Table of Recommendations to Legislation on Agriculture to Meet WTO’s regulations

	
	WTO's regulations
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	Basic Provisions of the GATT

Article I  - Non discrimination

Article III – National Treatment

Article XI – Avoidance of use of non-tariff measures


	Some of Vietnam’s laws and regulations as they affect agricultural products conflict with the core principles of the GATT which are replicated in other provisions detailed below.
	

	Agreement on Agriculture
	
	

	Market

access
	Article 4 on Market Access: "Members shall not maintain, resort to, or revert to any measures of the kind which have been required to be converted into ordinary customs duties". These measures include "quantitative import restrictions, variable import levies, minimum import prices, discretionary import licensing, non-tariff measures maintained through state-trading enterprises, voluntary export restraints, and similar border measures other than ordinary customs duties."
	Decision 46/2001/QD-TTg of the Prime Minister dated 04 April 2001 on management of export, import of goods during the period 2001-2005:

- Article 1, Paragraph 1 "Promulgated together with this Decision is the list of goods banned from export, banned from import during the period 2001-2005 (Annex 01)": Annex 01, Part II of Goods banned from import  includes cigarettes, cigars and other end products from tobacco leaves;

- Article 2 on goods to be exported and imported under license from the Ministry of Trade: Paragraph 1. "Promulgated together with this Decision is the list of goods exported and imported under license from the Ministry of Trade (Annex 02)": discretionary import-license on refined vegetable oil until 31 December 2001; discretionary import-license on refined sugar, raw sugar for the whole period from 2001-2005;

- Article 3 on goods to be imported and exported under line management: Paragraph 1 "Promulgated 

together with this Decision the List of goods to be 

exported and imported under line management and 

principles to be applied for this List under line 

management (Annex 03". Part I of Annex 03 on the 

list of goods under line management of the Ministry 

of Agriculture and Rural Development: Goods to be 

imported under line management of MARD include 

seeds, animal breeds, animal feeds and materials 

used to produce animal feeds. For these goods, the 

Ministry releases lists of goods to be imported freely 

without import license. 

The Circular 62/2001/TT-BNN of MARD dated 05 June 2001 on the implementation of Decision 46/2001/QD-TTg for goods under line management of MARD. The Circular provides certain lists of seeds, animal breeds, animal feeds imported freely without import license. For seeds, animal breeds, animal feeds not included in these lists, there is a requirement of testing before they can be imported into Vietnam.
- Article 6 on export of rice: Paragraph 1 "Abolish mechanism of rice export quota allocation... and the designation of rice export enterprises"; Paragraph 4 "To ensure farmers' interest, to stabilize agricultural production and domestic market, to reduce difficulties for production activities, trade activities of rice when there are fluctuations in domestic market and external markets, the Prime Minister shall consider necessary measures to effectively intervene in rice market for export";
	By 2006, Vietnam will have to announce a new management mechanism of export and import of goods to replace the Decision 46/2001/QD-TTg, which should address the following:

- clearly state that Vietnam will not reintroduce non-tariff barriers on any farm products;

- removal of import ban on cigarettes;

- removal of discretionary import-license on sugar, but Vietnam should negotiate on the transitional period until eventually phasing out;

- clearly stated that Vietnam only intervene in rice market for food security reason, not for other purpose such as market or price stabilization;

- more transparency to procedures to allow imports of seeds, animal breeds and animal feeds into the country.

	
	Article 4 on Market Access: "Market access concessions contained in Schedules relate to bindings and reductions of tariffs, and to other market access commitments…"
	Decision 110/2003/QD-TTg of the Ministry of Finance on MFN tariff schedule:

- Tariff peaks (40%, 50%, 100%);

- tariff escalation;

- differential in special use tax on cigarettes produced from domestically grown tobacco (45%) and cigarettes produced from imported tobacco (65%);

Circular 04/2003/TT-BTM and Circular 09/2003/TT-BTM by the Ministry of Trade to introduce tariff rates quotas on tobacco, salt, cotton, condensed milk, non-condensed milk, maize seed, and chicken eggs.
	- The specific commitments of tariff bound levels imposed on every agricultural products are due to bilateral negotiations with interested parties. 

- removal of differential in special use tax on cigarettes based on origin of tobacco leaves;

- Detailed and transparent procedures for operations of tariff rate quotas system based on national treatment and MFN treatment;

	Market

access
	Article 5 on Special Safeguard Provisions:

1. …any Member may take recourse to the provision of paragraphs 4 and 5 below in connection with the importation of an agricultural product, in respect of which measures referred to in paragraph 2 of Article 4 of this Agreement have been converted into an ordinary customs duty and which is designated in its Schedule with the symbol "SSG" as being the subject of a concession in respect of which the provision of this Article may be provoked, if: (a) the volume of imports of that product entering the customs territory of the Member granting the concession during any year exceeds a trigger level...; (b) the price at which imports of that product enter the customs territory of the Member granting the concession, as determined on the basis of the c.i.f import price of the shipment concerned expressed in terms of its domestic currency, falls below a trigger price..."

Paragraphs 4 and 5 of the Article 5 specify the additional duty which can be applied.
	Ordinance 42/2002/PL-UBTVQH10 on Self-Protection in Import of Foreign Goods into Vietnam and Decree 150/2003/ND-CP allow Vietnam to take protective measures in order to safeguard its domestic industries against serious losses in circumstances where there is a sudden increase in import of goods beyond the certain levels.
	Since the Ordinance is prepared based on WTO’s regulations on safeguard measures, (Article XIX of the GATT and the WTO Agreement on Safeguards) there is no conflict between Vietnam’s regulations and WTO’s rules. But if Vietnam wishes to apply SSG for certain agricultural products, such as sugar, then it is up to negotiation between Vietnam and its partners.

	Domestic

support
	The Green box support as specified in Annex 2 is exempted from reduction commitments. They "have no, or at most minimal, trade-distorting effects or effects on production", including 13 types of government service programmes: general services (research, pest and disease control, training, extension, inspection, marketing and promotion, infrastructure), public stockholding for food security purposes, domestic food aid, direct payments to producers, decoupled income support, government financial participation in income insurance and income safety-net programmes, payments for relief from natural disasters, structural adjustment assistance provided through producer retirement, structural adjustment assistance provided through resource retirement, structural adjustment assistance provided through investment aids, payments under environmental programmes, payments under regional assistance programmes.
	- Annual national budget allocation by the Ministry of Planning and Investment and Ministry of Finance:

Over 90% of government expenditures on agricultural sector fall into Green Box policies
	There is no conflict between Vietnam current supports under the Green box categories and WTO’s definitions.

	
	Blue box support as specified in Article 6 is also exempted from calculation of the Current Total AMS:

Paragraph 2 states that "government measures of assistance, whether direct of indirect, to encourage agricultural and rural development are an integral part of the development programmes of developing countries, investment subsidies which are generally available to agriculture in developing country Members and agricultural input subsidies generally available to low-income or resource-poor producers in developing country Members shall be exempt from domestic support commitments that would otherwise be applicable to such measures, as shall domestic support to producers in developing country Members to encourage diversification from growing illicit narcotic crops."

Paragraph 5 also mentions "direct payment under production-limiting programmes shall not be subject to the commitment to reduce domestic support if: (i) such payment are based on fixed area yields; or (ii) such payment are made on 85% or less of the base level of production; or (iii) livestock payment are 

made on a fixed number of head.”
	- Annual national budget allocation by the Ministry of Planning and Investment and Ministry of Finance: such as favorable loans to agricultural-related projects, basic agricultural input subsidies for ethnic minorities. Over 7% of government expenditures on agricultural sector fall into Blue Box policies.
	There is no conflict between Vietnam current supports under the Blue box categories and WTO’s definitions. Like many other developing countries, up to now Vietnam does not provide any direct payment under production-limiting programmes. 

	Domestic

support
	Regulations on domestic support are specified in Article 1, Article 6, Article 7 and Annex 2, Annex 3 and Annex 4 of the Agreement.

Government support under Amber Box is specified in Article 6 as follow: 

1. The domestic support reduction commitments of each Member contained in Part IV of its Schedule shall apply to all of its domestic support measures in favour of agricultural producers with the exception of domestic measures which are not subject to reduction in terms of the criteria set out in this Article and in Annex 2 to this Agreement. The commitments are expressed in terms of Total Aggregate Measurement of Support and Annual and Final Bound Commitment. 

3. A Member shall be considered to be in compliance with its domestic support reduction commitments in any year in which its domestic support in favour of agricultural producers expressed in terms of Current Total AMS does not exceed the corresponding annual or final bound commitment level specified in Part IV of the Member's Schedule."

According to Paragraph 4 of Article 6, a member shall not be required to include  in the calculation of its Current Total AMS and shall not be required to reduce where such support does not exceed 5% of that Member's total value of production. For

developing countries, the de minimis level is 10%.
	- It is estimated that less than 2% of government budget on agricultural sector fall into Amber box;

- Decision 28/2004/QD-TTg provides financial 

supports to sugar mills, including write-off debt to government budget due to value-added tax obligations, restructuring existing loans with compensation for differential in interest rates, compensation for losses due to changes in exchange rates, etc. There is no reliable data on how much the government has to spend to implement this Decision. 
	The level of total AMS commitment for  agricultural products is subject to bilateral negotiations between Vietnam and interested parties. But experiences from newly acceded countries shows that acceding countries are most likely to bind the total AMS only at de minimis exemption, which means that they cannot provide support for more than 10% of production value for certain products as for developing countries (China committed at 8.5%). Anyway, even in case Vietnam has to commit only support within the de minimis level, the 10% is quite adequate for Vietnam to directly support its farmers through price intervention, the only problem is the limitation of the government budget.

	Export

subsidies
	Article 8: "Each Member undertakes not to provide export subsidies otherwise than in conformity with this Agreement and with the commitments as specified in that Member's Schedule." 

Article 9 describes types of export subsidies which are subject to reduction commitments under this Agreement. Paragraph 4 of Article 9 also mentions that "During the implementation period, developing country Members shall not be required to undertake commitments in respect of export subsidies listed in subparagraph (d) and (e) of paragraph 1", which are:

"(d) the provision of subsidies to reduce costs of marketing exports of agricultural products... including handling, upgrading and other processing costs, and the costs of international transport and freight;

(e) internal transport and freight charges on export shipments, provided or mandated by governments, on terms more favorable than for domestic shipments" 
	- Decision 02/2002/QD-BTM by the Ministry of Trade dated 02 January 2002 on export rewards. According to this Decision, there are 5 criteria for export rewards, including new products, new markets; annual growth rate of export turnover of an enterprise; for export products with very high quality which receive international recognition; for products using more than 60% local raw materials; and for an enterprise with more than US$ 50 million in export turnover.

- Decision No. 65/2001/QD-BTC by the Ministry of Finance dated 29 June 2001 on export rewards for 04 agricultural products, namely rice, coffee, pork, fruits and vegetables in 2001.  Article 1 says that “The levels of rewards based on export turnover for 4 products: rice, coffee, pork, fruits and vegetables in 2001 is as following: VND 180 for every USD of rice export; VND 220/USD for coffee; VND 280/USD for piglet pork; VND 400/USD for canned vegetables; VND 500/USD for canned fruits”. 

In addition, for rice, the Government also provided interest rate support for stockholding rice for exports and compensation to cover losses by enterprises due to exporting rice in 2000. For coffee, the Government provided compensation for losses by enterprises due to exporting coffee in 1999 and 2000.


	- The right to use and volume of export subsidies to agricultural products will be decided through bilateral negotiations between Vietnam and interested parties of the WTO. But experiences from newly acceded countries shows that it is likely Vietnam has to commit no provision of direct export subsidies on farm products.

- Vietnam can provide support to exporters through export credits (at least until it is also disciplined by the current Doha Round) and measures for export promotion.

	SPS

Agreement
	Article XX of the GATT 1994 says that "nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: (b) necessary to protect human, animal or plant life or health."

Article 2 of the SPS Agreement states that " Members have the right to take sanitary and phytosanitary measures necessary for the protection of human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of this Agreement. 

Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained without sufficient scientific evidence..

Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate between Members where identifical or similar conditions prevail... Sanitary and phytosanitary measures shall not be applied in a manner which would constitute a disguised restriction on international trade." 

Article 3 on harmonization states that "Members shall base their sanitary or phytosanitary measures on international standards, guidelines, or recommendations, where they exist... Sanitary and phytosanitary measures which conform to international standards, guidelines or recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994."
	- SPS regulations on plant protection is governed by the Ordinance on Plant Protection and Quarantine of July 2002 and Decree 58/2002/ND-CP: Plant quarantine activities including inspecting plant commodities for import and export; issuing phytosanitary certificates for export of commodities, carrying out domestic and post entry quarantine procedures. All of Vietnam’s existing phytosanitary measures are based on or lower than standards of the International Plant Protection Convention;

- Animal inspection policies and procedures are governed by the Ordinance 18/2004/PL-UBTVQH11. Vietnam’s existing quarantine standards on animal are based on or lower than standards or recommendations developed by the Codex Alimentarius Commission and the International Office of Epizootics (IOE);

- Issues relating to food safety are regulated by the Ordinance on Food Safety and Hygiene of July 2003: Ensuring the safety and hygiene of foodstuffs during the process of their manufacture and trading and the prevention and remedy of poisonous foodstuffs and contagion via foodstuffs;

- Regarding to the equivalence, Vietnam has signed several cooperation agreements with other countries on plant protection and animal health.

- Enquiry point: MARD currently serves as a general enquiry point for information on sanitary and phytosanitary requirements. 


	Since Vietnam’s existing sanitary and phytosanitary measures are based on or lower than standards, recommendations or guidelines developed by relevant international organizations, there is no conflict between Vietnam’s quarantines regulations and SPS agreement regarding to the level of sanitary and phytosanitary protection;

- Should issue a Decree to implement the Ordinance 18/2004/PL-UBTVQH11 on animal health.

	
	Article 3 also allows "Members may introduce or maintain sanitary or phytosanitary measures which result in a higher level of sanitary or phytosanitary protection, if there is a scientific justifications..." 

Article 4 on equivalence says that "Members shall accept the sanitary or phytosanitary measures of other Members as equivalent, even if these measures differ from their own..., if the exporting Member objectively demonstrates to the importing Member that

its measures achieve the importing Member's 

appropriate level of sanitary of phytosanitary protection."
Regarding to S&D treatment, Article 10 states 

that "with a view to ensuring that developing 

country Members are able to comply with the 

provisions of this Agreement, the Committee is 

enabled to grant to such countries, upon request, specified, time-limited exceptions in whole or in part from obligations under this Agreement, taking into account their financial, trade and development needs."

On transparency, Annex B says that "Each Member shall ensure that one Enquiry point exists which is responsible for the provision of answers to all reasonable questions from interested Members."

On notification procedures, the Annex B says that when drafting a proposed sanitary or phytosanitary regulation, if the regulation may have a significant effect on trade of other Members, Members shall notify other Members and allow reasonable time for other Members to make comments.
	 
	 

	TBT

Agreement
	- Monitor formulation of technical regulations;

- Publish technical regulations;

- Create an Enquiry point;

- Where technical regulations will impact on international trade: notify WTO and provide opportunities for WTO members to comment on proposed technical regulations.
	- Under the Decision No. 346/QD-BKHCN 

of the Ministry of Science and Technology, Vietnam is working to ensure that all new technical regulations, standards, and conformity assessment procedures are in full compliance with the international standards. 
	- no conflict

	TRIPS

Agreement
	Article 22: "Geographical indications are, for the purposes of this Agreement, indications which identify a good as originating in the territory of a member or region or locality where a given quality, reputation or other characteristics of the goods is essentially attributable to its geographical region." Within their own national system, member states have to protect GI as determined by the definition against "the use of any means in the designation or presentation of a good that indicates or suggests the good in question originates in a geographical area other than the true place of origin in a manner which misleads the public as to the geographical origin of the good."

According to Article 23, "Each member shall provide the legal means for interested parties to prevent use of a geographical indications identifying wines for wines not originating in the place indicated by the geographical indication in question or identifying spirits for spirits not originating in the place indicated by the geographical indication in question".

On Plant varieties, Article 27 specifies that 

Member states must provide patent protection 

to micro-organism; to non-biological and 

microbiological processes for the production of 

plants and animals. It also says that "Members

shall provide for the protection of plant varieties 

either by patent or by an effective sui generis 

system or by any combination thereof."
	-Decree, No. 54/2000/ND-CP covers geographical indications, wine and spirits. Decree 54 provides for automatic protection of industrial property rights in geographical indications without registration if all prescribed conditions are fully satisfied. According to this Decree, registration of a trademark identical or confusingly similar to protected geographical indications, including appellations of origin, is prohibited.

- Under the Ordinance No. 15/2004/PL-UBTVQH11, Chapter IV with 16 Articles from Article 20 to Article 35 is devoted to provide protection on new plant varieties. Article 21 specifies required conditions for a new plant variety to be protected. A new plant variety needs “to be distinguished, stable, and uniform and useful for commercial” to obtain protection.

According to Article 22, “an organization or a creator of a plant variety, or employers of a creator are entitled to be registered with the Office of Protection on New Plant Varieties for author’s right.” 

Authors are protected by a system of Plant Variety Author Certificates, valid for 20 years from the date of filing of the application (25 years for vine). 
	There is no conflict between Vietnam’s existing regulations on intellectual property rights regarding to the agricultural sector and the TRIPS Agreement.

	State trading

enterprises
	-GATT Article XVII recognizes STEs as legal enterprises like any other type of enterprises, but requires that “such enterprises shall, in its purchase or sales involving imports or exports, act in a manner consistent with the general principles of non-discriminatory treatment prescribed in this Agreement for governmental measures affecting imports or exports by private traders” and “such enterprises shall make any such purchases or sales solely in accordance with commercial consideration, and shall afford the enterprises of the other contracting parties adequate opportunity to compete for participation in such purchases or sales”.  

In addition, the Article XVII also requires member countries to notify other member countries “of the products which are imported into or exported from their territories” by STEs but such notification does not mean that they have to “disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises”
	- The Commercial Law provides that: "The State has the exclusive right to conduct commercial activities in certain fields and regions with respect to certain types of goods and services as stipulated in lists to be published by the Government." 

- Decision 46/2001/QD-TTg by the Prime Minister dated 04 April 2001, Article 6, Paragraph 2 "For export contracts to certain markets with agreements between our Government and other Government (Government contract), the Ministry of Trade after consultation with Vietnam Food Association will designate and guide enterprise as the representative to negotiate, sign contract". 


	- There is no clear conflict between Vietnam's current legislation and WTO's regulations. Nevertheless, in practice STEs sometime may enjoy better treatment from government agencies, such as obtaining right to export rice under Government to Government contract.

- Vietnam still can keep its STEs as the country wishes but it will no longer be able to use STEs as a policy tool to support farmers or to stabilize domestic prices of farms products by giving them commercial advantage not available to private companies.
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